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Admitting Returned Service Men to the Bar 


THE LAW STUDENT called into military service before his admission to the 
bar is in a difficult position. Legal principles, like all other knowledge, fade 
from memory unless occasionally brought to mind. The lad in uniform who 
could have passed his examinations with honor last year would have difficulty 
now and will have still more when the war is over. There has been a commend- 
able interest in his plight, and when he returns to civilian life the organized 
legal profession will have in operation well thought out plans to help him get 
the start he deserves. 

The precise nature of that assistance is a subject of some controversy today. 
In many states bar admission requirements are being relaxed for the benefit of 
service men, and this trend is disquieting to those who have watched and 
participated in the long struggle for higher standards of legal education and 
admission to the bar. The concessions are in various forms, and in some cases 
are moderate, but admission standards are not too high anywhere, and in some 
states they are at a level below which it is not safe to go for any reason. 

A certificate of admission to the bar properly represents a certain amount of 
knowledge acquired and thinking done in legal subjects. An honorable discharge 
from army or navy testifies to training and experience in navigation, gunnery, 
or other arts of war equally remote from the practice of law. To waive the 
normal bar admission requirements for returning veterans is equivalent to 
substituting military experience for legal training as preparation for the prac- 
tice of law. How many of those who advocate lower admission standards for 
soldiers would submit to an operation by a surgeon whose credentials consisted 
not of the successful passing of state board examinations, but of a few years in 
medical school followed by three, four or five years as a jeep-driver in Africa? 

The soldier’s sacrifice is a noble one, but it is still true that only legal training 
can make a lawyer. Some of those admitted would doubtless have the necessary 
background, ability and industry to bring their legal education up to date on 
their own initiative. Most of these, however, would get through in any event, 
and probably would not ask for concessions. The chief result of lowered stand- 
ards will be to admit some who do not have the minimum qualifications. This 
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may be a favor to them, but it is not necessarily 
so. It starts them on a lifetime career under 
a handicap. Failing in legitimate competition 
and pressed by necessity, some may be driven to 
unethical practices. Clients and public, as well 
as lawyers, have an interest here. 

What, then, are we to do for these men? That 
question cannot be answered in a word. It 
deserves and is getting serious study by the 
Junior Bar Conference of the American Bar 
Association and countless other bar organiza- 
tions and committees. There will be refresher 
courses sponsored by law schools and bar asso- 
ciations, placement services, arrangements for 
library facilities and office space, and doubtless 
other devices not yet thought of. 

No young man who wants to be a lawyer 
should be denied his opportunity because of the 
war. Neither should war-engendered hysteria 
be allowed to bring about the admission to the 
bar of young men who would not otherwise 
be acceptable and who would be better off in 
other lines of work. 





Proof of the Pudding 


The New York judicial selection campaign 
reported in the February JOURNAL has renewed 
on a large scale the discussion of relative 
merits and probable results of various pro- 
posed plans. Popular election of judges can 
be examined in the light of nearly a century’s 
experience in New York and almost as long in 
numerous other states. There is also extensive 
experience to back up arguments for or against 
the federal method of executive appointment 
with senate confirmation. As for the fifty or 
more other schemes and proposals advanced 
here and there at one time or another, all argu- 
ment has necessarily been based on a priori 
reasoning as to what would, might or ought to 
happen if they were adopted. 

The article by William W. Crowdus on page 
166 offers the basis for one exception to this 
rule. The same election that brought into being 
the Third Term now drawing to a close also 
established in Missouri the first working ex- 
ample of the judicial selection plan approved 
by the House of Delegates of the American 
Bar Association. The three and one-half years 
that have elapsed cannot possibly contain as 
much experience as ninety-eight years, but 
they have permitted the actual testing under 
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“combat conditions” of every feature of the 
plan, and the candid mind cannot fail to be 
impressed by Mr. Crowdus’ portrayal of what 
has been done, nor to gain a clear idea of the 
future of the Missouri plan in Missouri. 

This article constitutes a much-needed addi- 
tion to the literature on judicial selection, and 
it adds the American Bar Association plan to 
the list of those on which facts as well as 
theories are available. 





A Gap in Law School Teaching 

It has often been said that the greatest single 
obstacle to progress in judicial administration 
is mental inertia and unwillingness to change 
habits on the part of older lawyers and judges. 
It is surprising, therefore, that so little effort 
has been made to sow the seed of judicial re- 
form in the fertile field of the law schools. 
There, and in the junior bar, is a group which 
will one day operate and control the nation’s 
judicial] machinery, but which so far is com- 
paratively free of the prejudices later acquired 
through the influence of familiar routines and 
opinions of older associates. 

Mr. Arthur T. Vanderbilt, who discusses this 
problem in his article on page 179, is not the 
first to be concerned about it. In 1923 Dean 
William G. Hale of the University of Oregon, 
now of the University of Southern Califor- 
nia, instituted a course in administration of 
justice for third year law students, announced 
in this JOURNAL in December of that year 
(7:115) and more fully described in the issue 
of June, 1929 (13:11). In the latter article 
Dean Hale says: 

“It is built around the idea that improve- 
ments in the administration of the law will 
come (1) through an improved personnel, and 
(2) through an improved machinery, and that 
the latter will be secured in turn through the 
former. Hence the logical beginning is to study 
ways and means of securing a better personnel. 
This involves a study of legal education and 
admission to the bar, of the selection of the 
judiciary, and of professional ethics. . . . 
Second, a profession selected with reference to 
its intellectual and moral qualifications must 
build up a machinery through which it can 
attain its larger ends; hence a study of bar 
organization, judicial organization and court or- 
ganization. This should be followed by a con- 
sideration of further particular ways in which 
the profession has been attempting to discharge 
its public duties, namely, the judicial council 
movement, crime surveys, and other practical 
researches, legal aid, commercial arbitration, 
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the work of the American Law Institute and 
of the commissioners on uniform state laws, 
and specific procedural reforms, such as de- 
claratory judgments, summary judgments and 
jury reforms.” 


On the Judicature Society’s bookshelf is a 
copy in mimeographed form of “Cases and 
Other Materials on Court Organization and 
Administration” compiled by Dean Charles T. 
McCormick of the University of Texas law 
school when he was on the law faculty of North- 
western University. Its contents include history 
and problems of court organization; relation of 
judge to court; selection, tenure, retirement 
and compensation of judges; other officers of 
the court, including attorneys, and the court’s 
power over them; judicial power through the 
contempt process; court unification; business 
management of the courts; judicial rule-making 
power; and judicial councils. . 

Professor Edson R. Sunderland of the Uni- 
versity of Michigan teaches a course on judicial 
administration from a casebook compiled by 
himself and published by Callaghan and Com- 
pany in 1937. (See review, 21 J. Am. Jud. 
Soc. 150.) These, and perhaps a few others, 
are standouts. Most of the law taught, as stated 
by Mr. Vanderbilt, is substantive law, and the 
teaching of procedure revolves around a his- 
torical treatment of common law pleading, 
which, the students are told, is dead but rules 
them from the grave. 

In a portion of his address not reprinted 
here, Mr. Vanderbilt remarks that with en- 
rollment down from 33,000 in 1939 to 5,600 in 
March, 1943 (less than 5,000 today) the law 
schools are “fighting a rear guard action to 
keep their doors open,” and proposals such as 
his must await the time when the students 
return to be put into action. When that day 
arrives, it is to be hoped that the subjects he 
suggests will take their proper place in the 
curriculum. The 843 pages of the McCormick 
casebook contain enough material to occupy a 
full-scale law school course and not a series of 
non-credit lectures at an odd hour once a week. 
Competition for space in the crowded three- 
year curriculum is terrific, and space for such 
a course as this will be begrudged because it is 
not a “bread and butter” course, but the third 
year of law school is not too early to loarn 
that there is more to being a lawyer than draft- 
ing a will and sending a bill. 
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Groundwork for Permanent Peace 


In time of war men’s thoughts dwell on peace, 
but in time of peace all too often they dwell on 
war. The human race being what it is, this 
may be expected to continue for an indefinite 
number of centuries. Not every belligerent im- 
pulse, however, actually comes to fruition. Hu- 
man society has developed numerous safeguards, 
precautions and sanctions to make men as 
individuals and in small groups keep the peace 
whether they want to or not. These have never 
been wholly successful, but they have done well 
enough to make community life reasonably safe 
and agreeable. 

The most tragic fact in today’s world is our 
failure to apply similar restraints to the actions 
of the larger groups of people we call nations. 
Individually we are civilized, but in our inter- 
national relations we live by the law of the 
jungle. 

Our educational institutions and research lab- 
oratories are busy unlocking the secrets of 
science, but to what end? Would it not be 
better to travel by ox cart than by airplane— 
on bombing missions? Some day the energy 
of the atom will be tapped, but should we not 
deliberately postpone that day until such time 
as we can trust ourselves not to use it to destroy 
each other? Scientific progress is wonderful, 
but it has so far outstripped our progress in 
the art of living peaceably together that the 
time has come to relegate it to a back seat and 
put the best minds of the world to work on the 
latter subject. 

That is why the project described in Judge 
Wilkin’s article on page 185 may turn out to 
be the beginning of one of the most important 
movements of this decade or century. The 
product of that study deserves the thoughtful 
attention of every person, and especially those 
in the legal profession, interested in securing a 
just and permanent peace. 





Justice Roberts Speaks Again 


Since Mr. Grinnell’s article (page 183) was 
set in type, Mr. Justice Roberts has written 
another dissenting opinion, too long to be 
quoted here, protesting sharply against over- 
ruling decisions. See Smith v. Allwright, No. 
51, Oct. term, 1943, decided April 3, 1944. 
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The Operation of the Missouri Non-Partisan Court Plan 
WILLIAM W. Crowbus 


“Surely it may be said with fairness that the results so far in Missouri 
strongly tend to demonstrate the practical effectiveness of the A. B. A. plan.”— 
American Bar Association Special Committee on Judicial Selection and Tenure. 


MUCH HAS BEEN WRITTEN about the Missouri 
Non-Partisan Court Plan, and its provisions 
have received widespread publicity in this 
JOURNAL and in many other legal publications.’ 
This article, therefore, will not attempt to 
review the provisions of the Plan but will be 
in the nature of a report on how it has func- 
tioned in the three years it has been in opera- 
tion. At the outset, it should be borne in mind 
that the evils of the popular elective system, 
which the plan was designed to eliminate, 
applied with equal force to Republicans and 
Democrats. Accordingly, this article is not in- 
tended to be partisan in any respect. 

The plan was adopted by the voters as a con- 
stitutional amendment at the general election 
in November, 1940. Thereafter the Missouri Su- 
preme Court, pursuant to Section 4 of the amend- 
ment, promulgated Rule No. 39 which governs 
the administration of the appellate and circuit 
judicial commissions (hereinafter sometimes 
referred to as “nominating commissions”) and 
the elections of lawyer members thereof pro- 
vided for under such section and fixes the terms 
of office of the members of said commissions. 
Under Rule 39 the terms of office of members 
of these commissions are staggered, thus 
making impossible the claim that any one gover- 
nor of the state could control any of such 
commissions. Here it should be stated that in 





Editor’s-Note: Mr. Crowdus is a member of the St. 
Louis bar, and was vice-president and executive director 
of the Missouri Institute for the Administration of 
Justice, which sponsored the plan. 

1. The text of the constitutional amendment creating 
the plan appears in this JouRNAL, 24:195, April, 1941. 
Its provisions have been summarized as follows: 

It applies to the supreme court and to any court of 
appeals and to the circuit and probate courts within 
the city of St. Louis and Jackson County. By referen- 
dum in any judicial circuit it may be adopted therein 
with respect to courts of record in that circuit. Appoint- 
ments to any vacancy are made by the governor from 
three persons nominated by non-partisan judicial com- 
missions. With respect to vacancies in the supreme 
court or in any court of appeals, the commission has 
seven members, consisting of the chief justice of the 
supreme court, three members elected by the bar, and 
three laymen appointed by the governor. With respect 


Missouri the governor holds office for a term 
of four years and cannot succeed himself. 

Governor Stark, before his term of office ex- 
pired, appointed the first lay members of these 
commissions and it must be said that he carried 
out the true spirit of the amendment by not 
only appointing men of the highest caliber, but 
also in not following party lines entirely. The 
results of the first election of the lawyer mem- 
bers of the nominating commissions met with 
the wholehearted approval of the bar. Since 
the original members of these commissions were 
selected, there have been several vacancies 
which have been filled with men of eminent 
qualifications. 

In 1940, at the same election at which the 
court plan was adopted, Forrest C. Donnell, a 
Republican, was, on the face of the official 
returns, elected governor of Missouri by a ma- 
jority of around 3,000 votes. His Democratic 
opponent contested the election and the legis- 
lature (which was dominated by Democrats), 
in apparent violation of the Missouri constitu- 
tion, refused first to seat Governor Donnell and 
then conduct the contest. Thereupon the attor- 
neys for Donnell filed in the Missouri Supreme 
Court a mandamus suit against the speaker of 
the house of representatives seeking to compel 
him to publish the election returns seating 





to circuit and probate judges, the commission has five 
members, consisting of the presiding judge of the court 
of appeals for that judicial circuit, two members of 
the bar residing in the circuit and elected by the bar 
of the circuit, and two citizens appointed by the gov- 
ernor. Each judge appointed holds office until Decem- 
ber 31 following the next general election after the 
expiration of twelve months. Sixty days prior to the 
general election preceding the expiration of his term 
of office any judge may file a declaration of candidacy 
for election to succeed himself. In such case, his name 
is submitted at the next general election_on a separate 
judicial ballot, without party designation, reading: 
“Shall Judge ...... fae court be retained in 
office? ( ) Yes. ( ) Ne.” If the outcome of 
the vote is favorable, the judge serves for a full term, 
at the expiration of which his name is again submitted 
to the voters in the same way. If the vote is negative, 


the vacancy is filled by nomination and appointment 
as before. 
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Donnell. It so happened that all of the seven 
members of the Supreme Court had previously 
been elected as Democrats, long prior to the 
adoption of the court plan. Nevertheless, the 
decision of the court was unanimous in issuing 
the writ of mandamus in favor of Donnell, the 
Republican, against McDaniel, the Democrat. 

Under the old popular elective system all of 
these seven members of the court, if they 
sought re-election, would have first had to face 
the vicissitudes of a primary election and, if 
successful therein, then be the Democratic candi- 
dates at the ensuing general election. Under 
the provisions of the Non-Partisan Court Plan, 
however, these judges would not run as Demo- 
crats but would run solely on their respective 
records, with no opponents, on a separate 
judicial ballot without party or politica] label, 
the sole issue being whether they should or 
should not be retained in office. Hence, when 
the aforesaid honest and courageous decision 
was rendered these seven judges did not have 
to worry about party politics; at least, none of 
them had to make any apologies to any political 
leaders or committeemen. 


NOMINATIONS AND APPOINTMENTS 


Since the court plan became law, the nomina- 
tive and appointive features thereof have been 
invoked on four occasions—one respecting a 
vacancy in the circuit court of the City of St. 
Louis, one respecting a vacancy in the Supreme 
Court of the State, one respecting a vacancy 
in the circuit court of Jackson County and the 
last one respecting a vacancy in the probate 
court of Jackson County. Pursuant to the 
terms of the plan, in each of the aforesaid in- 
stances the appropriate nominating commission 
submitted the names of three nominees to the 
governor. In each instance the governor was 
required to appoint, and did appoint, one of the 
three nominees submitted to him and in every 
case all the nominees were amply qualified 
lawyers of the type which would reflect credit 
to the judiciary. 

The first appointee was Honoravle William H. 
Killoren, who was appointed to the St. Louis 
circuit court. Judge ‘Killoren, a Republican, 
had previously served on this same court and 
had a splendid record. In fact, his record was 
so outstanding that when he ran for re-election 
in 1932 he led the bar association poll on 
judicial candidates. However, as 1932 happened 
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to be a Democratic year, Judge Killoren was 
swept-out of office in the Democratic landslide 
through no fault of his own, and in spite of his 
fine record on the bench. Consequently, it was 
highly appropriate that the first person ap- 
pointed under the Missouri Non-Partisan Court 
Plan had previously been the victim of one of 
the very things whch the plan was designed to 
prevent. An example of the reaction of the 
public to Judge Killoren’s appointment is ex- 
pressed in the following excerpts from an edi- 
torial which appeared on November 38, 1941, in 
the St. Louis Star-Times, a Democratic news- 
paper: 

“This is not the complete story, however. One 
important fact is that under the new system Mr. 
Donnell was required to choose one of three 
nominees suggested to him by the advisory 

el, and every one of these nominees—Mr. 
illoren, James V. Frank and Vincent L. Bois- 
aubin—was a citizen and a lawyer of proper 
standing for a judgeship. Mr. Killoren has 
been on the circuit bench before and made an 
excellent record; Mr. Frank and Mr. Boisaubin 
are men of fine reputation. Sometimes Missouri 
governors have made bad judicial appointments, 
but Mr. Donnell could not have made a bad 
selection even if he had wished to do so. 

“Furthermore, Judge Killoren under the new 
judicial plan is entirely free of any need to 
worry about his chances for renomination by 
the Republican organization. - He does not have 
to face a primary election, but will submit his 
record, a year from now, to the voters in the 
general election only, where the single question 
they must decide is whether they wish him to 
continue as a judge. 

“It is difficult to emphasize the importance of 
this point without perhaps invidious examples, 
but the issue is important and it must be under- 
stood. We have seen cases in St. Louis where 
good judges were appointed by a governor and 
then were ruthlessly knifed by the ward-heelers 
of their own political party at the next primary. 
Whenever intra-party struggles for power occur 
—and such struggles are the rule—a judge who 
is subject to the whims of the organization is 
faced with the danger that he will be made a 
scapegoat. 

“Under th. new plan, neither Judge Killoren 
nor any other circuit judge now on the bench 
will ever again be subjected to this kind of 
political embarrassment. Their only responsi- 
bility will be to the people. 

“These are elements of major importance in 
connection with the judiciary, the independence 
and integrity of which is at the heart of our 
democratic system. They are elements which 
make it vital for the people tq support the 
new judicial plan, at the general election next 
year, against the efforts which already have 
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been launched by the politicians to repeal the 
system before it has even had a fair trial.” 

During the campaign for the adoption of the 
court plan, some of its opponents argued that if 
the plan was adopted, a country lawyer would 
never have a chance to serve on the appellate 
courts of the state, the argument being that 
the attorneys from St. Louis and Kansas City 
would dominate the nominating commissions. 
On December 31, 1942, a vacancy occurred on 
the Missouri Supreme Court, whereupon the 
appellate nominating commission submitted 
three nominees to the governor, all of these 
nominees being country lawyers. Among said 
three nominees was Honorable Laurance M. 
Hyde, whose name is familiar in bar association 
circles throughout the United States and who 
has steadfastly worked for the improvement of 
the administration of justice. Judge Hyde, a 
Republican, had a splendid record as a com- 
missioner of the Missouri Supreme Court, and 
Democrats and Republicans alike urged his ap- 
pointment by the Governor, and Judge Hyde’s 
appointment followed. 

The appointee to the Jackson County circuit 
court was the Honorable John R. James, an 
outstanding lawyer of Kansas City who had had 
previous judicial experience. 

The last appointment above referred to was 
that of the Honorable Leslie A. Welch, a Re- 
publican, to the probate court of Jackson 
County. His appointment, perhaps more than 
that of any other one, furnishes the best 
example of how well the court plan has worked. 
His predecessor in office was a Pendergast stal- 
wart who had been elected under the old -politi- 
cal system and who had held office for many 
years. Consequently, when Judge Welch was 
selected for that position he went into an office 
manned and dominated by Democrats with a 
long record of adherence to a system of political 
patronage. Here I should mention that the 
probate court is the one and only court in 
Missouri which has any patronage, in view of 
the large staff of employees who hold office by 
virtue of appointment by the judge. Shortly 
after Judge Welch took office he called the em- 
ployees together and issued to them the follow- 
ing statement: 


“To all employees of the probate court of 
Jackson County: 

“The amendment to Article VI of the consti- 
tution of the state of Missouri, ‘to provide for 
the establishment of a non-partisan system of 
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nomination, appointment and election of judges 
of certain courts, adopted by the voters of the 
state on November 4, 1940, after providing for 
the appointment (in case of a vacancy) of a 
judge of the probate court for Jackson County 
by the governor from three names submitted by 
a non-partisan judicial commission, provides in 
Section 6 as follows: 

“ ‘No judge of any court of record in the state 
of Missouri appointed to or retained in office 
in the manner prescribed herein, shall directly 
or indirectly make any contribution to or hold 
any office in a political party or organization or 
take any part in any political campaign.’ 

“I occupy the position of judge of this court 
under this amendment to the constitution. 
Clearly, its spirit and its letter contemplate that 
the probate court shall be completely divorced 
from party politics. 

“An enormous amount of the work of the 
probate court is done by the clerk and deputy 
clerks. Under the laws of Missouri, all em- 
ployees in the office of the probate clerk of 
Jackson County are hired by the judge and they 
hold their positions at his pleasure. 

“That this constitutional amendment contem- 
plates that the judge of the probate court shall 
be non-partisan as to the clerk’s office as well 
as in his work in the courtroom, is too plain 
for argument. The prohibition against ‘directly 
or indirectly” making any contribution to, or 
holding any office in a political party or organi- 
zation, or taking part in any political campaign, 
unquestionably prohibits him from doing those 
things through employees in the clerk’s office. 
Under this constitutional amendment the office 
of the probate court cannot legally be an adjunct 
of the Republican or Democratic or any other 
party; it cannot legally provide the means of 
livelihood for precinct captains or any officers 
or workers in a political organization. If the 
constitution is to be complied with, the office 
must be completely divorced from political 
organizations. 

“No person will be discharged or employed 
by this court because he or she is a Democrat 
or a Republican. But if such person holds any 
office or is an active worker in a political party 
or organization, he or she cannot hereafter 
properly procure employment in this office, and, 
if such a person be already employed, the resig- 
nation of such person is requested unless he 
or she immediately severs such political con- 
nections. And any person employed by the 
judge of this court who contributes to a political 
party or organization or who takes part in any 
political campaign will be requested to resign. 

“Of course, the amendment does not con- 
template that the probate judge or the em- 
ployees in the clerk’s office shall yield political 
beliefs or be deprived of the right to vote or 
other rights of citizenship. But it does contem- 
plate that their right to employment in the 
probate court shall rest wholly on merit and 
efficiency and that they shall not hold office in 
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or be workers for a political organization or 
take part in any campaign; they cannot hold 
office or membership in or pay dues to a ward 
or other political club, they cannot canvass 
precincts, or aid in the registration of voters 
or getting them to the polls. 

“I desire to express my appreciation of the 
cooperation and efficiency exhibited by you since 
I took office. The duties of key positions occupied 
by many of you call for extensive training—and 
some of you have had years and years of such 
training and experience. I have no hesitancy 
in saying that if those of you in such positions 
who are active in party politics will completely 
divorce yourselves therefrom it will be to the 
public interest for you to retain such positions 
as long as you are entitled to hold them on a 
merit basis; but if you do not see your way 
clear to do so, I have no choice in the matter. 
The law does not permit you to work both in 
politics and the probate court.” 


After making the aforesaid statement, Judge 
Welch handed out paper slips to all the em- 
ployees saying, “If you intend to go along with 
me and quit politics write ‘Yes’ on your piece 
of paper. If not, write ‘No’ and if you are 
undecided on what you are going to do, write 
that.” Every slip of paper returned contained 
“yes”. The probate court of Jackson County 
is out of partisan politics and Judge Welch 
has retained all of the employees of that office 
who are competent and who desire to continue 
though they are of opposite political faith from 
Judge Welch. 


ELECTIVE FEATURE WORKS WELL 


The first test of the elective feature of the 
plan occurred on November 3, 1942, and pro- 
duced some very interesting results. Although 
at this election the state went Republican, the 
voters retained two supreme court judges who 
had previously been elected as Democrats before 
the plan was established. The City of St. Louis 
likewise went Republican but the voters re- 
tained seven judges on the circuit court, six of 
whom had been elected as Democrats before the 
plan was adopted and the seventh, Judge 
Killoren, who had previously been appointed by 
Governor Donnell under the plan and who was 
up for retention or non-retention in office fol- 
lowing the serving of his trial period. Jackson 
County went Democratic but the voters there 
removed one circuit judge who had previously 
been elected as a Democrat before the plan was 
approved, and retained one judge who likewise 
had been previously elected as a Democrat 
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before the plan was established, but who had 
made an outstanding record on the bench. 

With respect to the first test of the elective 
feature of the plan and particularly regarding 
the removal of one judge at this election, the 
report of the Special Committee on Judicial 
Selection and Tenure of the American Bar 
Association made at the 1943 meeting states as 
follows: 

“The fact not only that good judges are 
assured of tenure under the A. B. A. plan, but 
that an unqualified judge can be removed with- 
out too great difficulty, has allayed the fears of 
many that the non-competitive election method 
would freeze in office all incumbents regardless 
of qualifications. 

“The judge removed ascended the bench first 
by gubernatorial appointment. Under the old 
elective method he remained in office ten years, 
despite the fact that he was regarded as a legal 
light-weight, exhibited prejudice toward some 
lawyers and in certain classes of cases, resulting 
in many changes of venue, and made selection 
of grand juries largely upon a political basis. 
At the first election under the new plan his 
removal was accomplished. The bar association 
as such did not participate in the campaign. The 
judge was retired through the work of a small 
committee of lawyers and laymen, which focused 
attention upon the issues, and at an expenditure 
not exceeding $300.00. 

“Surely it may be said with fairness that the 
results so far in Missouri strongly tend to dem- 
onstrate the practical effectiveness of the 
A. B. A. plan.” 

Some of the facts in regard to the judge 
removed can be found in the records of these 
cases: State ex rel. Kansas City Public Service 
Co. v. Waltner, Circuit Judge, and State ex rel. 
Massachusetts Bonding & Ins. Co. et al. v. 
Bridgeman, Circuit Judge, Supreme Court of 
Missouri, Division 2, March 25, 1943, 169 S. W. 
2d 697. 

By way of illustrating the checks and bal- 
ances of the plan, it is interesting to observe 
that although Governor Donnell, a Republican, 
made the four appointments above enumerated, 
he had nothing whatsoever to do with the selec- 
tion of the members of the Nominating Com- 
missions who submitted the names of the 
nominees to him, the lay members of said com- 
missions having been appointed by Governor 
Stark, a Democrat; and the lawyer members 
thereof having been elected by the bar. 

Although the opponents of the plan have com- 
plained that Governor Donnell has appointed 
only Republicans to the bench, no one has 
claimed that his appointees were not qualified. 
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As previously stated, in every instance all the 
nominees were lawyers of outstanding charac- 
ter and ability and Governor Donnell could not 
have made a bad appointment had he been in- 
clined to do so. Furthermore, both the bar and 
the public have highly commended the Gover- 
nor’s appointments. This is strong proof that 
the plan is working. Our objective is to place 
high type, conscientious and able lawyers on the 
bench. Under the court plan a judge chosen 
for the judiciary is not dependent upon, nor 
under any obligation to the politicians, because 
they did not select him in the first instance. 
Consequently, whatever a judge’s politics before 
being selected for the judiciary, once he is on 
the bench he is independent of politics and is 
not dependent upon the politicians, in order to 
remain in office. If a judge has a good record 
he is assured of long tenure in office but if his 
record is bad, a simple method is provided for 
removing him. Thus, better qualified men are 
and will be attracted to a judicial career and 
the public is unquestionably the beneficiary of 
such a system. 

The judges themselves like the new system 
and are appreciative. of the fact that they no 
longer have to indulge in political campaigns in 
order to remain in office. In fact, they are spe- 
cifically prohibited under the terms of the 
amendment from taking part in any political 
campaign, or from directly or indirectly, making 
any contribution to, or holding any office in, 
a political party or organization. Under the old 
system the cost of being elected a circuit judge 
in St. Louis ran as high as $5,000 while the 
salary of such a judge is only $8,000 per annum. 
Now a judge can devote his entire attention to 
the business of his court and does not have to 
fear the so-called political lawyer. I regret to 
state that in many instances such was not the 
case under the old political elective system. In 
St. Louis some years ago, before the plan was 
established, there was a well-known Republican 
lawyer who wielded tremendous influence with 
a majority of the local committeemen of the 
Republican Party and who would boast to his 
clients that he elected the circuit judges—and 
from some of the things that occurred, I believe 
he was truthful in his statements. 


MISSOURI PLAN IS A NATIONAL MODEL 


Since the plan became effective our litigants 
actually have been getting better justice and 
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the people have increased confidence in our 
courts; or, putting it another way, the con- 
fidence of the people has been restored in our 
courts. Consequently, Missouri has taken a 
great forward step in the improvement of the 
administration of justice; and its Non-Partisan 
Court Plan is being urged as a national model 
of judicial selection and tenure. Recently at a 
regional war meeting of the American Bar 
Association in St. Louis, the Honorable James 
P. Alexander, Chief Justice of the Supreme 
Court of Texas, in stressing the necessity of 
improving the nation’s judicial system, spoke 
of the Missouri plan as follows: 

“Wherever I have gone I have found the 


bench and bar looking with favor upon the 
system now being tried in this state.” 


Notwithstanding the successful operation of 
the court plan, a certain minority group in the 
bar who put politics above the welfare of the 
people have, ever since the plan’s adoption, 
attempted to have it repealed. In fact, even 
before the plan had functioned or been tested, 
a group of these politically-minded lawyers in 
the legislature succeeded in having the plan 
voted on again at the 1942 general election. 
However, in 1942 the plan was sustained by 
almost twice as many votes as it obtained when 
it carried in 1940. As of this writing, this 
same reactionary group is endeavoring to have 
the Missouri constitutional convention, which is 
now in session, again submit the plan to a vote 
of the people. These attempts to sabotage the 
court plan only go to prove that the organized 
bar must be constantly on the alert to retain 
the gains it has achieved. 

While the Missouri plan may not be perfect, 
it is a decided improvement over the old po- 
litical elective system, and has the confidence 
of the people. We now have a system of judicial 
selection and tenure in Missouri which will, in 
my opinion, remove our courts from politics as 
nearly as possible and thereby insure a thor- 
oughly qualified and independent judiciary. 
Such a system is highly essential if our form 
of government is to prevail. The courts are 
agencies of last resort for the determination of 
our rights of freedom, liberty and justice; and 
the independent and impartial administration 
of justice is our most important bulwark 
against a breakdown in our democratic system 
of government. 
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The Judge to the Jury 


MERRILL E. OTIS 


Mr. Chief Justice, Ladies and Gentlemen of 
the California State Bar: 

It is quite likely that the names are unknown 
to most of you who are here tonight in this 
place of beauty in California, so far away from 
old St. Joseph in Missouri where I began to try 
to practice law a quarter of a century ago, the 
names of the two judges I shall mention it is 
quite likely are unknown to most of you. In 
Missouri they are honored names. Never have 
I known finer, more noble men, men in char- 
acter more upright, of higher purposes, more 
learned in the law than Judge Vories and Judge 
Van Valkenburgh. Each of these Nestors of 
the bench now has passed the age of three score 
years and ten. Happily they still serve their 
country and the great cause of justice—Judge 
Vories as state circuit judge (it is so we call 
our trial judges in Missouri) and Judge Van 
Valkenburgh on the United States Circuit Court 
of Appeals for the Eighth Circuit (he was 
Judge of the United States District Court a 
quarter of a century ago.) These two have been 
and are admired and loved and respected by all 
who know them. One typifies the ideal judge 
produced by the state elective system, the other 
the ideal judge procured by the national ap- 
pointive plan. I wish I had time tonight more 
fully to describe them to you. 


Two CONTRASTED CouRT ROOM SCENES 


But I do not mention these outstanding 
jurists of my native state, of equal rank in 
ability, in character, in learning, I do not men- 
tion them tonight that I may speak of them in 
eulogy. I mention them but as an introduction 
to a brief description of two court room scenes, 
incidents of two trials, one presided over by 
Judge Vories in the Buchanan County Court- 





Editor's Note: On December 16, 1943, a bill was 
introduced in Congress providing that hereafter in fed- 
eral courts the judges shall instruct the jury in the 
manner provided by law in the state practice of each 
state. H. R. 3855. On several occasions in the past, 
bills of a similar character have been introduced, and 
they have at times passed either the House or the 
Senate. In 1937 a bill identical with the one now 
presented passed the House of Representatives. In that 
year Judge Otis, judge of the United States District 
Court in Kansas City, was invited to deliver the Morri- 
son lecture to the State Bar of California, and he took 
the plan of this bill as the subject of his address. The 


house at Fifth and Jules streets in the City 
of St. Joseph, the other presided over by Judge 
Van Valkenburgh in the Federal Building at 
Eighth and Edmund streets, also in St. Joseph. 
They are two scenes which I myself observed 
in that first month of perfect and uninterrupted 
leisure after I had come down from my father’s 
farm and had had painted on a glass door in a 
second-rate office building at Seventh and Felix 
streets the most gorgeous sign the eye of man 
has even seen—‘Merrill E. Otis, Attorney and 
Counselor at Law.” 

Each of the two trials I speak of was a suit 
for damages for personal injuries. In each case 
counsel for the plaintiff was the same distin- 
guished and able lawyer—powerful, convincing, 
magnetic advocate. In one of the two cases the 
street car company was defendant, in the other 
a railway company, incorporated in a foreign 
state. When the evidence was all in, in the 
trial presided over by Judge Vories, after a 
short recess, in which counsel advised the judge 
as to the law, the powerful, convincing, mag- 
netic advocate arose and said: “Gentlemen of 
the jury, I shall now read to you the instruc- 
tions of the court given on behalf of the 
plaintiff.” 

It was counsel who read the instructions to 
the jury. Judge Vories did not read them. The 
instructions had been written by counsel who 
read them to the jury. They had not been 
written by the judge. No pretense was made 
that they were impartial declarations of the 
law: they were as one-sided as it was possible 
to write them without actual misstatement of 
legal principles. They were read by counsel and 
forgotten then by counsel and by jury—if, in- 
deed, any of the jury heard them with under- 





late Dean Wigmore characterized it as a “most power- 
ful presentation” of the reasons to be urged against 
such a bill. 

This address was first published in the Proceedings 
of the Tenth Annual Meeting of the State Bar of 
California, beginning at page 96, together with lengthy 
appendices reporting the results of the research projects 
described by Judge Otis herein. For the sake of 
brevity those appendices, as well as the footnotes to 
the address itself, have been omitted here, and the 
reader is referred to the California State Bar Pro- 
ceedings for the important information on this subject 
there given. 
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standing minds. His must be an intellect well 
disciplined, indeed, who can attend to what 
another reads. Did you ever listen long to an 
address read from manuscript? But that ad- 
dress most probably was written in phraseology 
familiar to your ears. To the carpenter, the 
blacksmith, the farmer, the motorman, that 
same language would be as foreign as the 
tongue of the Pharaohs to you. 

Yes, I am sure that jury on that day in Judge 
Vories’ court did not remember for longer than 
a few minutes the instructions which were read 
by counsel. One of them, however, though only 
a spectator on the occasion, I still remember, in 
the very words in which it was read a quarter 
of a century ago. Thus it ran: “You will take 
this case and decide it under the law and upon 
the facts without regard to who is plaintiff or 
who or what is the defendant.” That word 
“what” was pronounced in such a way, with 
such a snarl, as that the jury must have under- 
stood that the judge, whose instruction in 
theory was being read, scarcely had been able to 
restrain himself from characterizing the de- 
fendant by a familiar Missouri epithet. 

How clearly I remember the whole scene still. 
The young lawyer who represented the defend- 
ant read to the jury in a singsong voice—he was 
a scholar but certainly no orator—ten or a dozen 
instructions he had written which had been 
marked “Given” by the Court, couched in the 
language of the law. As he read on and on, 
the look of semi-understanding with which the 
jurors had begun to listen, quickly faded into 
one of perfect, absolute vacuity. 

Then came the arguments of counsel, last 
that of the powerful, the convincing, the mag- 
netic advocate. “Gentlemen,” he said in closing, 
as the tears in streamlets unrestrained coursed 
down his flaming cheeks. “Gentlemen, go out 
now and teach this corporation that it cannot 
wrong the humble toilers to whom it owes its 
all, that it cannot injure them, maim them, ruin 
them for life—and get by a jury of red-blooded 
men like you. Go out now, and my poor client, 
and this good woman here, his true and faithful 
wife, will be waiting here to thank you for your 
verdict when you return.” As the last word 
fell from his almost foaming lips, he snatched 
up from the table the two sets of instructions 
which had been read and, carefully placing those 
given for the plaintiff uppermost, handed them 
to that strongest man on the jury who seemed 
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to him most friendly to his cause—whom 
thereby he placed in nomination for the post 
of foreman. 

It was a week thereafter that I witnessed for 
the first time the manner of charging juries 
coming down to us from the ancient days of 
the common law. In that second trial Judge 
Van Valkenburgh presided. After the evidence 
was in the arguments immediately began. There 
were no appeals to sympathy and prejudice, just 
calm, dispassionate discussions of the facts. 
And when the arguments were finished, quietly 
and clearly, in language which any layman could 
understand, with repetitions and illustrations 
to make more clear what might have been ob- 
scure, Judge Van Valkenburgh discussed the 
case. He pointed out what the real issues were 
what were not real issues. He summed up and 
arranged the testimony bearing on the disputed 
questions. He stated the applicable law. No 
opinion did he express as to how any contro- 
verted issue should be decided. No aspersion 
did he cast on the integrity of any witness. 
Every member of that jury listened attentively 
to every word he spoke. I sensed that every 
juror felt, as the bailiff led the jury from the 
room, that every juror felt, not that Judge Van 
Valkenburgh desired the case should be decided 
for plaintiff or defendant, but that with his 
whole heart and soul he did desire that the jury 
should do justice under the law and upon the 
facts and—that he had faith in the integrity 
and intelligence of the jury. I left that court- 
room with a better understanding than I had 
before of what is meant by the sublime and 
ancient phrase—“a Court of Justice”. 


AN OLD QUESTION NEW AGAIN 


Yes, the theme of my address tonight, sug- 
gested by my title and these words of preface, 
my theme tonight is the method whereby at com- 
mon law judge and jury worked together for 
the accomplishment of justice—between govern- 
ment and citizen, between man and man, be- 
tween litigant and litigant. It is an old theme 
I know, with the discussion of which some of 
you have grown weary. It is an old theme which 
has become new again, a question which im- 
pends again, which once more and so lately has 
thrust itself on the attention of the lawyers and 
citizenry of this great republic. 

On the morning of June 22, 1937, as I walked 
from my chambers to the courtroom—those who 
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are familiar with the old Federal Courthouse 
in Kansas City will know that this is no little 
jaunt—as I walked from my chambers to the 
courtroom, turning over in my mind a possible 
subject for the address I had been asked to 
deliver before the State Bar of California on 
September 10th, I was aroused from my medita- 
tion by one of the newspaper reporters stationed 
in our building, one of those young men, omnis- 
cient, who knows all things, sometimes before 
they have occurred. Said he to me: “Have you 
any comment to make on the bill which yester- 
day passed the House?” “What bill?”I asked. 
“The bill preventing Federal judges discussing 
and commenting on the evidence in jury 
charges.” Astonished and shocked, I only said, 
“I did not know there was such a bill.” 

I wrote at once airmail to my congressman. 
By the way, my congressman represents the St. 
Joseph district. Although I live in Kansas 
City I still vote in St. Joseph. I always thought 
that if I voted in St. Joseph there would be 
some chance my vote would be counted—once, at 
least. 

I asked my congressman to send me the bill 
that had passed the House and the Congres- 
sional Record in which was recorded the debate. 
In two days I had them both and I have them 
here. On page 7913 of the Record I found set 
out the proceedings antecedent to the passage 
of the bill. The record all is on one page; it 
fills a little more than one-half a column. I 
took out my watch and read aloud all that was 
spoken in the House. Time consumed—thirty- 
seven seconds. Thirty-seven seconds from 
alpha to omega, from the moment when the 
clerk called, “The next bill, H. R. 4721, relative 
to pleading and practice in civil and criminal 
cases of the district courts of the United 
States.” (Note that title, wherein the most 
alert would not perceive the slightest indication 
of the real subject matter and purpose of the 
bill.) Thirty-seven seconds from those opening 
words to the concluding sentence: “The bill 
was ordered to be read a third time, was read 
a third time, and passed, and a motion to recon- 
sider was laid on the table.” 


THE “Ayes” Hap IT 


There was not one voice raised nor one vote 
cast against the passage of this bill! 

After the motion to reconsider had been laid 
on the table, then the title was amended to 


THE JUDGE TO THE JURY 173 


read: “A bill relative to granting and giving 
instructions in civil and criminal cases in the 
district courts of the United States.” 

You will note the time of that amendment of 
the title. Some indication of the subject matter 
and purpose of the bill was inserted in the title 
—after the bill had passed! 

The bill passed the House without dissenting 
voice or vote. And I do not say nor do I inti- 
mate that good men and good lawyers do not 
subscribe to the purpose and the doctrine of the 
bill. If I said that I would know it is not true 
and I would know that every one of you would 
know it is not true. But there is one thing I 
will say, with which every lawyer will agree, to 
which I think every observing individual will 
subscribe—I will say this: “Jf in America’s 
underworld there is a parliament, made up of 
representatives of crime and vice and greed for 
what other men possess, if in America’s under- 
world there is a parliament, if this bill is in- 
troduced in that parliament, it will pass there 
too without dissenting voice or vote, aye with a 
shout of triumph it will pass, with such a shout 
as will shake the very girders of the capitol!” 


THE BILL TRANSLATED 


Let us look now a little more closely at this 
bill. Some of you have read it, some have not. 
Just as its original title was misleading, so the 
language of the bill itself is not calculated to 
convey its true significance to him who reads 
it hastily. It requires translation if it is to be 
rightly understood. One is reminded of those 
cablegrams in code sometimes thrown upon the 
screen in a moving picture show, which mean 
nothing as we read them. Then unrolled before 
our eyes is the true meaning of the message in 
plain English words. So let me now read this 
bill to you, after it has been decoded. Then I 
shall read it as it was introduced and as it 
passed the House. 

Decoded, the bill reads thus: 

Section 1. Declaration of Public Policy. It 
is declared to be the public policy of the United 
States that in the federal courts, as rapidly 
as possible, the judge shall be reduced from the 
position he has occupied heretofore to that of a 
mere presiding officer or referee. 

Section 2. In 43 of the 48 states of the 
Union, the federal judge shall be more or less 
circumscribed in the discharge of his historic 
function to advise the jury as to the facts. In 
27 states he shall be forbidden not only to com- 
ment upon the weight of the evidence and the 
credibility of the witnesses, but even to state 
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the issues and to sum up the testimony: in 28 
states he shall be compelled to charge the jury 
in writing and to read the charge or to have it 
read; in 22 states he shall be compelled to 
deliver the charge before the argument of 
counsel, 

Section 3. In the five states not included in 
the 43 referred to in Section 2 hereof, the 
method, time and manner of charging juries 
shal] hereafter be determined, not by Congress, 
but by the legislatures of the respective states. 

So reads this bit when it has been decoded. 
As written, it reads thus: 

Be it enacted by the Senate and House of 
Representatives in the United States of Amer- 
ica in Congress assembled that upon the trial 
of any case, civil or criminal, before a jury in 
any district court of continental United States, 
or in any federal court of continental United 
States authorized to try cases with the aid of a 
jury, the form, manner and time of giving and 
granting instructions shall be governed by the 
law and practice in the state courts of the state 
in which such trial may be had, and the judge 
shall make no comment upon the weight, ‘suffi- 
ciency or credibility of the evidence or any part 
thereof, or upon the character, appearance, 
demeanor or credibility of any witness or party 
except as such comment is authorized in trials 
of such cases by the law and practice in the 
state courts of the state where such trial is had. 


NEITHER BAR NOR BENCH CONSULTED 


Of course I was surprised when I discovered 
that a bill of such significance had passed 
without a word of protest. Therein is a text, 
I think, for a sermon which some one ought to 
preach. When I discovered that bill had not 
been debated on the floor, I assumed that at 
least the committee had held public hearings. I 
knew that no one had consulted me; I knew 
my colleagues had not been consulted; but that 
did not surprise me nor my colleagues. It is 
not customary for federal judges to be consulted 
concerning matters about which they especially 
are informed and which intimately concern the 
work of the courts where they preside. But I 
did believe that in the hearings I was sure the 
committee had conducted, the great leaders of 
the bar had been consulted. I wrote at once to 
the president. of the American Bar Association 
and to the three great lawyers who last before 
him occupied that same high office. To my sur- 
prise I learned that none of them had been 
consulted. 

Not one of these four great leaders of the 
organized bar of the United States even had 
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heard that this bill had been introduced and 
had passed the House! 

And then I wrote to the chairman and to the 
ranking minority member of the committee for 
information as to what consideration had been 
given to this measure and I heard from both. 
I have their letters here. 

Wrote Representative Guyer of Kansas, 
whose letter I first received (and I am proud to 
know him—real lawyer, true patriot, coura- 
geous congressman) : 

“The bill was considered by a sub-committee; 
there were no hearings.” 

Wrote Chairman Sumners (and I should like 
to know him, whose pronouncement touching a 
much controverted matter recently crashed 
across the nation’s skies like the thunder of 
mighty Zeus) : 

“There was no record of the discussion but 
the arguments in favor of the bill are embodied 
in the report of the committee.” 

“There were no hearings.” Is not that, too, 
a text for a sermon that some one ought to 
preach? Here is a proposal to destroy an im- 
portant attribute of trial by jury, which many 
have regarded as contributing greatly to the 
cause of justice. “There were no hearings.” Is 
it not to be regretted that “there were no hear- 
ings”? Perchance some man might have ap- 
peared to say a word for what has lasted for 
five hundred years. But “there were no hear- 
ings.” 

I can imagine a hearing that might have 
been. Eminent lawyers and judges and schol- 
ars in the field of law have been called to ex- 
press their views on a subject as to which one 
would think the views of such men would be 
desired. And all of us are present as spectators 
interested in the hearing. Chairman Sumners 
presides. 


THE HEARING THAT MIGHT HAVE BEEN 


Chairman: Your name, Mr. Witness? 

Witness: My name is Matthew Hale. 

Chairman: You are Sir Matthew Hale, 
author of that great work, “The History of 
the Common Law”? Well, Sir Matthew, this 
thing of the judge advising the jury as to the 
facts, what do you think of that? 

Witness: Why, in that very book you speak 
of, I wrote: “He (the trial judge) is able, in 
matters of fact to give them (the jury) a great 
light and assistance by weighing the evidence 
before them and observing where the question 
and knot of the business lies; and by showing 
them his opinion, even in matters of fact, which 
is a great advantage and light to laymen.” 
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Chairman: The next witness will take the 
stand. Your name and business, Mr. Witness? 

Witness: I am Charles Evans Hughes, Chief 
Justice of the United States. 

Chairman: Mr. Chief Justice, it may surprise 
you, but this committee would like to have your 
opinion as to the subject under inquiry. 

Witness: I agree exactly with what Sir Mat- 
thew Hale has said, and so does every one of 
my associates.’ Indeed, the other day we quoted 
Sir Matthew and we added in our own words: 
‘The judge is not a mere moderator but is the 
governor of the trial.” 

Chairman: Well, Dean Roscoe Pound, what 
is your opinion? 

Witness: “In some of the states we have 
turned the judge into a mere umpire. We have 
tied him down so as to prescribe in advance 
everything he should do and how he should do 
~ we the peg on which he should hang his 


Chairman: Dean Wigmore, what say you? 

Witness: What I say is this: What is pro- 
posed, where it has been adopted, “has done 
more than any other thing to impair the ef- 
ficiency of jury trial as an instrument of jus- 
tice.” 

Chairman: But there are those who fear that 
if the judge discusses the facts at all it may 
have an undue influence on the minds of the 
jury. What do you think about that matter, 
Mr. Justice Holmes? 

Witness: I wrote what I think about that not 
long ago in the unanimous opinion of the Su- 
preme Court. It was objected in that case that 
the trial judge had commented on the testi- 
mony of a witness, but I said: “The judge had 
a right to do more than that if he left the de- 
cision to the jury.” I said further: “Universal 
distrust creates universal incompetence.” 

Chairman: I see the president of the Ameri- 
can Bar Association here. Mr. President, you 
are spokesman for the greatest group of organ- 
ized lawyers in America. What does your 
group say about this bill? 

Witness: I answer in the written declaration 
of the Association: “If passed the bill would 
degrade the bench, increase the chances of in- 
justice, enhance the danger that the jury may 
be swayed by passion and prejudice.” 

Chairman: I had not intended to call. other 
witnesses, but the two eminent gentlemen who 
have just come in I am sure this committee 
would like to hear. What are your views, Mr. 
Chief Justice Taft? 

Witness: “They (the jury) are the ultimate 
judges of the facts. But the judge is there, 
and it should be his duty, with his experience, 
to help the, jury to consider and to analyze the 
evidence and to weigh it with common sense.” 

Chairman: Will you please state your views 
on this subject, Mr. Elihu Root? 

Witness: I shall express my views in the form 
of a question which I shall answer. “Why is 
it that by statutory provisions the only advice, 
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the only clarifying opinion and explanation re- 
garding the facts which stand any possible 
chance to be unprejudiced and fair in the trial 
of a cause is excluded from the hearing of the 
jury?” 

My answer is: “It is to make litigation a mere 
sporting contest between lawyers and to pre- 
vent the referee from interfering in the game.” 


So ends our hearing. Such are the views of 
great leaders, every one of whom when he 
uttered the sentiment I have quoted, long since 
had passed the day when it was a matter of 
selfish concern to him how juries are charged. 
A score of almost equal eminence wait in the 
ante room to give like testimony if they are 
called. And all the marshals of all the courts, 
if they searched America from sea to sea, would 
not find one witness of historic and national 
reputation who would testify on the other side. 


THE MERITS OF THE MATTER 


But the merits of the controversy are not to 
be determined by the ipse dizits even of the 
great. It is with merits that we are tonight 
concerned. Not even are we now concerned 
with the constitutionality of the bill, doubtful 
as this is. 

One cannot intelligently weigh the merits of 
the attack unless he has in mind clearly the 
exact nature of the power attacked and of what 
that power consists. This power consists of 
several elements: First—the power to state the 
really controverted issues. Second—the power 
to remove from the jury’s consideration false 
issues that accidentally have crept in or pur- 
posely have been injected. Third—the power 
fairly to sum up and arrange the testimony 
offered. These are essential elements of the 
power. To do these things effectively they 
must be done orally, with freedom of repetition, 
freedom of illustration, and after arguments 
of counsel, so that the enlightenment they give 
wiil not be utterly eclipsed. 

The fourth element in the power, expression 
of opinion by the judge as to how some issue 
of fact should be resolved, as to the credibility 
of witnesses, in actual practice is an element 
seldom used; it is a power reserved for that 
rare case when outrageous pettifoggery re- 
quires an immediate corrective, convincing and 
complete. Mere knowledge of the existence of 
that power ofttimes nips pettifoggery in the 
tender bud. 

It is that last mentioned element that has 
provoked the only open and spoken criticism. 
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But I was sure, from my own experience, that 
it is a power relatively rarely used. In a dozen 
years I have charged a thousand juries. In 
every charge I have sought to make clear what 
were the true issues and what the false, and 
to sum up and arrange the testimony bearing 
on the issues. And, yes, I have sought to do 
one other thing, I have sought with earnest zeal 
to arouse in the breast of every juror a sense 
of the sublimity of duty and of the holiness 
and shining glory of justice unalloyed. Never 
once in those thousand charges have I expressed 
an opinion as to how a controverted issue should 
be decided. Never once in a criminal case 
have I said: “Gentlemen of the jury, I think the 
accused is guilty of the crime.” 

And I was convinced that what was my prac- 
tice was and always had been the general prac- 
tice. As the period for the preparation of this 
address drew to a close, suddenly it occurred 
to me that inquiry of the judges might be of 
value, if they would answer and if it would be 
assumed arguendo that they would tell the 
truth. So (but chiefly for another purpose) I 
wrote a letter to every federal district judge in 
the United States. Here are the seventy 
answers I have so far received. Now I know 
that what I thought was true most probably is 
true and that my experience and practice are 
the experience and practice of all. These sev- 
enty are unanimous in declaring that only on 
the most rare occasion does the judge express 
an opinion concerning a fact question really in 
controversy—then only to overcome the effect 
of outrageous pettifoggery. Only on the most 
rare occasion is an opinion stated as to the 
credibility of a witness. As for myself, I have 
expressed an opinion as to the credibility of a 
witness only when some fine citizen, inexperi- 
enced as a witness, forced to come to court by 
a subpoena, has told his story from the witness 
stand, with the obvious intention to tell the 
truth, and some lawyer, unworthy of that hon- 


orable name, knowing the witness has truth-- 


fully testified, has sought to make the jury 
think the witness lied. Then I have not hesi- 
tated to speak up in his defense, not to affect 
the result of the trial, but to save the reputa- 
tion of the court in the esteem of that good man 
and of the jury. I want them all to know that 
decent men and women will be protected from 
insult in a court of justice, from insult unjusti- 
fied, inexcusable. : 
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ABUSE OF POWER REVIEWABLE 


This function of advising the jury as to the 
facts one might think, hearing it criticized, is 
absolute, its exercise not subject to review. 
One might think the power must be utterly de- 
stroyed to prevent an occasional abuse. The 
truth is, as you know, that the Supreme Court 
of the United States and all the federal appel- 
late courts long since surrounded the power 
by limitations it is error to exceed. The ju- 
diciary committee of the House would have dis- 
covered that if there had been a hearing. But 
“there were no hearings!” 


LIMITATIONS ON THE POWER 


What are those limitations? 1. Any refer- 
ence to the facts must be accompanied always 
with the most clear and unequivocal declaration 
that what is said is not binding on the jury. 
That limitation, chief and oldest is, I know, the 
subject of ridicule by those who talk loud and 
long of the glory of the jury system, but have 
deep, if unexpressed contempt for the char- 
acter, courage and independence of men who 
sit on juries. That is limitation No.1. 2. Dis- 
cuSsion of the facts must be impartial, not one- 
sided, presented in judicial manner, not argu- 
mentative, must not even tend to be coercive. 
These are the principal limitations to which 
half a dozen others might be added. Over and 
over they have been pronounced by the highest 
court, over and over they have been vigor- 
ously enforced. 

As I thought about it, all at once it occurred - 
to me that a bit of research might be made. If 
it were possible to take a ten-year period, to 
find how many times in that period juries had 
been charged in Federal courts, subject to the 
right to advise the jury as to the facts, subject 
also to the limitations upon the right, and then 
to find how many times appellate courts had 
held the right had been exceeded, it seemed 
that a comparison of the results either would 
be damning to the power or damning to the 
charge that the power has been abused. 


WE CONSTRUCT A CHART 


So I summoned to my aid the valedictorian of 
last year’s graduating class in the Kansas City 
School of Law and three of his associates. The 
five of us retired to the library early of a 
Thursday evening. From the Attorney Gen- 
eral’s reports we learned the number of crim- 
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inal cases tried to juries every year from July 
1, 1924, to July 1, 1934. We got a total of 
82,485—and, of course, a like number of jury 
charges. Now our problem was to find how 
many cases had been appealed. That, I assure 
you, was a job, but we dug in, and by the time 
rosy-fingered dawn appeared we had another 
total. Of the more than 80,000 cases (certainly 
more than 50,000 were convictions) there had 
been appeals in 3203. 

And now came the task most tedious. Mr. 
“Summa Cum Laude” was assigned to that, the 
task of finding, by the use of the key number 
system invented by a great publisher, in how 
many of the cases that had been appealed criti- 
cism of the judge’s discussion of the facts was 
deemed by the appellate courts even worthy of 
a reference, and to find in how many cases judg- 
ments had been reversed because of abuse of 
power in the charge. It took two weeks for my 
valedictorian to complete that job. But when 
he had completed it I had the totals which en- 
able me to construct an imagined chart before 
you here tonight on an imaginary board. 

I draw a square 50 feet by 50 feet. In it I 
write the legend: “82,485 charges to juries in 
criminal cases in ten years.” Within that 
square I draw another smaller square. It is 
approximately 10 feet by 10 feet. I write 
another legend: “Of the criminal cases tried 
3203 were appealed.” 

The two figures we have now upon our chart 
by themselves are of great significance. It does 
not follow because a judgment is not appealed 
that there was no improper discussion of the 
facts in the judge’s charge. My observation 
and experience have been, however, that if a 
lawyer honestly believes his client has suffered 
an unjust judgment, especially a sentence of 
imprisonment, by reason of some abuse of 
power subject to review—my experience and 
observation is that the lawyer, at whatever cost, 
will see that his client, however humble, has 
that review. That is true at least of Missouri 
lawyers. The fact, then, that only 3208 cases 
out of more than 80,000 tried, in which juries 
were charged by judges, were appealed on any 
ground, indicates to me that the percentage 
not appealed, in which the lawyers representing 
the accused believed the function of the judge 
to advise the jury as to the facts had been 
abused to the prejudice of those accused, is a 
very, very small percentage. 
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But let us complete our chart. My young 
friend found that of all the cases tried to juries 
which had been appealed, the number of those 
in which the appellate courts thought the ob- 
jection to the charge was even deserving to be 
mentioned was 76 and that the judgments re- 
versed for error in this regard were 28. We 
complete the chart by placing within the smaller 
square another square, in it the legend: “Judg- 
ments reversed, 28.” The dimensions of this 
last square are eleven inches by eleven inches! 
Those sitting in the rear row scarcely will be 
able to discern it. 

It was not possible to be equally exact in a 
study of the results in the field of civil cases 
tried to juries, for there is no way of deter- 
mining exactly how many cases of that char- 
acter were tried to juries in the ten-year period. 
We may estimate the number as at least 80,000. 
With a fair degree of accuracy we have deter- 
mined that there were 1645 appeals in civil 
cases tried to juries. The number of cases in 
which the appellate courts ruled there was an 
abuse in the power to review and comment on 
the facts—this is not an estimate—the exact 
number of such cases was eleven cases! 

Eighty thousand plus eighty thousand is one 
hundred and sixty thousand. One hundred and 
sixty thousand jury charges in ten years. 
Twenty-eight plus eleven is thirty-nine. Thirty- 
nine times the appellate courts have said the 
judges have passed the limitations of the law 
in aiding and advising juries as to facts. Thirty- 
nine errors in 160,000 chances for error! Some 
record that. The archangels of Paradise do 
not have a record one-half so good. 


TRUE MOTIVE REVEALED 


There has been, then, no abuse (save in rare 
and sporadic instances) of the power and duty 
to advise juries as to the facts. We are com- 
pelled to that conclusion unless we say (as some 
have said) that even the justices and judges of 
the appellate courts are overwhelmed, ag jurors 
are, by the dominating personalities of despots 
on the district bench! No matter how complete 
the demonstration of the unsoundness of their 
contention, there will be those who will still 
contend that the judge should not advise the 
jury as to the facts. 

Why do they so contend? What are the 
arguments? Chairman Sumners said that the 
arguments in the House committee were those 
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set out in the report. A great lawyer in the 
East a few years since, in the presidential 
address to the State Bar Association of Ver- 
mont, said all the arguments can be reduced 
to three. Preparing this address I wrote to one 
hundred and fifty Missouri lawyers, trained in 
and familiar with the Missouri practice—I 
wrote them asking them for what they under- 
stood were the reasons advanced in favor of 
the Missouri rule. That great lawyer of New 
England was right in saying: The arguments 
are three: 

1. Advice and aid by the judge as to the 
facts destroys the historic trial by jury guar- 
anteed by the Constitution. 

2. A jury unaided and unadvised is more 
likely to reach intelligent and just results. 

As to the first of these arguments, how many 
times has the Supreme Court said (and so 
every writer on the history of the common law 
has said): “Trial by jury is a trial by twelve 
men presided over by a judge, who instructs 
them as to the law and advises them as to the 
facts”? 

As to the second argument, I would only say: 
There is none who makes it who believes it. 

What is Argument Number 3? I shall not 
put it in my words. Roscoe Pound put it thus: 
Restriction of the charge “grows out of the 
desire of eloquent counsel to deprive not merely 
the trial judge but the law itself of all influence 
upon trials.” You have heard tonight how it was 
put by Elihu Root: That “litigation (should) 
be a mere sporting contest between lawyers.” 
The President of the Vermont Bar Association 
said: “The third objection is more deeply felt 
than loudly spoken. It is the grim determina- 
tion on the part of (certain) lawyers ... never 
to yield their control of the jury trial—a con- 
trol which they mainly exercise by confusing 
the issues in the case, by requiring the judge 
to charge as they request, and by playing upon 
the passions and prejudices of the jury.” A 
good old country lawyer in Missouri whom I 
much esteem put it thus: “To allow the judge 
to advise the jury as to the facts invades the 
province of the lawyer.” 

Nor shall I answer this third argument in 
my own words. Let it be answered in the words 
of the greatest of the chief justices of Penn- 
sylvania, writing (1837) a hundred years ago 
(I have no doubt that in his boyhood he saw 
the Fathers passing in and out of the Constitu- 
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tional Convention). Chief Justice Gibson said: 
“It is to be remembered that what is lost to the 
advocate is gained by justice, which is the 
superior object of protection.” 

Gentlemen of the bar, I have expressed no 
opinions, no conclusions of my own. If from 
what I have said you have thought you have 
inferred my views, I assure you they are not 
binding on you. You are at liberty to form 
your own conclusions—and you will. Is there 
one among you who believes he is such a moron 
that neither I nor any other should be allowed 
to speak on this or any subject, lest thereby 
his mental freedom be destroyed and his soul 
and will enslaved? Lawyers do their own 
thinking, bowing knees to no authority, how- 
ever high, with whatsoever power possessed. I 
believe in and I honor the independence, the 
intellectual capacity of the lawyers of this land. 
Also, I believe in the independence, the intelli- 
gence, the character of them entitled in America 
to be called to the high office of juror. I think 
it is a high office, for the successful discharge 
of whose functions intelligence, independence, 
integrity are required. 

As one believing in the usefulness of the great 
institutions of the Anglo-Saxon peoples of the 
world, for and on behalf of American jurors, 
for whom no one has thought to speak, for and 
on their behalf, I resent the imputation openly 
made or necessarily implied that they are 
morons and cowards, morons and cowards whose 
independence is a thing so delicate that like a 
baby prematurely born it must be insulated 
from the world, a flower so fragile that it is 
sure to wilt and die if ever so slight a breath 
of reason from the judge’s bench flows over it. 

In the last twelve years I have worked with a 
thousand juries and out of that experience I 
say to you tonight, and I mean it every word, 
that he who says or intimates or contends for 
that which necessarily implies that American 
juries, intelligently constituted, are made up of 
moral and mental weaklings, that man grossly 
slanders better men than himself. With the 
kind of juries we can and ought to have, the 
pettifogger fares ill indeed: I mean not only 
the pettifogger at the bar, I mean also the 
possible pettifogger on the bench. Indeed, I 
have several times observed a strange and beau- 
tiful phenomenon: A lawyer famous locally for 
the successful practice (before certain kinds of 
juries) of all the arts of demagogy, rising to 
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address jurors whom at once he senses are in- 
telligent, independent men. Over his counte- 
nance comes at first a sick and baffled look. He 
shrugs his shoulders and goes on. One can 
almost see the character of the charlatan fall 
away, as a cloak discarded. For once, he is a 
real lawyer. In his heart of hearts he must 
thrill as he realizes the possibility. Too often 
his conversion is short lived. 
or two he may be heard murmuring to himself: 
“Oh, for a jury of nincompoops again and a 
judge whom the law has made deaf and dumb 
and blind and paralyzed!” 

Twenty-five years ago I came down from the 
Nodaway County farm to the City of St. Jo- 
seph (it seemed then to me a great metropolis) 
to begin to practice law. I have told you how 
I thrilled in the second week as I observed Jus- 
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tice triumph under Judge Van Valkenburgh’s 
guiding hand. In my wildest dream I did not 
envision then that soon I would take his place. 
Soon another will take mine. Another youth 
some day will come down to St. Joseph from an- 
other Missouri farm. He, too, will pass down 
Lovers Lane, made famous by Eugene Field. He, 
too, will have leisure, before clients begin to 
crowd, leisure to visit courts, perhaps he will 
visit the United States District Court. If he 
does, I pray God he will see a tribunal where 
intelligence is not scorned, where Judge and ad- 
vocates and jurors work together in the most 
efficient manner for the achievement of “that 
symmetry that men call justice, the adaptation 
of the rule of life to the symmetry they call 
divine.” 





Judicial Administration in the Law School Curriculum 
ARTHUR T. VANDERBILT 


“If we are ever to modernize our judicial procedure, we must teach the lawyers 
of tomorrow while they are still in law school not only what the practice in their 


state is, but what it should be.” 


AMERICAN LAW SCHOOLS have traditionally 
belittled procedure as a law school study. It 
has been long thought that procedure is some- 
thing which can best be learned through a 
clerkship in a law office, or, at the worst, in 
actual practice at the expense of clients. The 
unethical nature of the latter course becomes 
apparent if we ask ourselves what we, or the 
community would think of a physician who 
learned the technique of his profession at the 
expense of his patients. The other suggestion 
is equally untenable. The practitioner who has 
mastered the judicial process in its civil and 
criminal phases, in its common law, equity and 
probate branches, both in the trial courts and 
on appeal—in short, the all-around barrister— 
is a rather exceptional figure at the bar today. 
He is likely, moreover, to be an exceedingly 
busy man. Furthermore, if this all-around 
barrister had the time to instruct his clerks, 
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the chances are that he would prove to be more 
interested in discussing his own experiences in 
the art of trying cases than in expounding the 
essentials of the science which in the public 
interest should govern such proceedings. 
Unfortunately, there is no one jurisdiction 
which can be said to have achieved the goal of 
fully matured standards of procedure, though 
in several respects the federal courts, as a 
result, first, of several decades of agitation by 
leaders of the American Bar Association, and, 
more recently, of progressive action by the 
Attorneys-General, the Judicial Conference of 
Senior Circuit Judges and the Congress, are 
setting an example that state courts may well 
emulate. There are still twenty-eight states in 
which the trial judge may not comment on the 
evidence or review it in his charge to the jury 
—twenty-eight states, in other words, in which 
the only impartial trained mind in the court 
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room is barred from aiding the jury of laymen. 
There are twenty-eight states where the judge’s 
charge must be in writing, in language sub- 
mitted to him by counsel, although a more in- 
effective way of instructing the jury as to the 
law of a case is hard to imagine. There are 
still twenty-two states in which the trial judge 
delivers his charge to the jury before counsel 
for the respective parties sum up, although it 
must be apparent that his charge will be for- 
gotten by the jury after they listen to the 
barrage and counter-barrage of oratory from 
opposing counsel. There is at least one state 
in which the, trial judge is obliged to tell the 
jury that they are the ultimate judges of the 
law as well as of the facts. Should any student 
be permitted to leave law school believing that 
such practices are normal aspects of trial by 
jury? Manifestly, if we are ever to modernize 
our judicial procedure, we must teach the law- 
yers of tomorrow while théy are still in law 
school not only what the practice in their state 
is, but what it should be. 


ESSENTIALS OF THE JUDICIAL PROCESS 


The procedure traditionally taught in most of 
our law schools (I exclude an occasional course 
in local practice) has been just enough common 
law pleading to make the study of judicial 
decisions intelligible and to overawe us, in by- 
gone days at least, with esoteric references to 
it as the perfection of reason. Fortunately, 
some youthful intuition wisely guided us to 
ignore our professor’s suggestion that a perusal 
of Williams’ Saunders would transform us into 
modern Daniel Websters or Rufus Choates. If 
our teaching of common law pleading has been 
sketchy, equity procedure has been even more 
neglected, and yet the fundamental nature of 
equity, all would agree, can be understood only 
by grasping the essentials of procedure in 
chancery and contrasting the practice there 
with that of the common law courts. In how 
many law schools, moreover, is criminal proce- 
dure, including the constitutional safeguards of 
the accused, a part of the curriculum? How 
many of our students realize the great gulf 
between criminal procedure and civil procedure 
as to actual practice and, in many states, as to 
ethical tone? In how many law schools is there 
a course in probate procedure, a branch of prac- 
tice in which the courts have for centuries 
provided a judicial administration of decedents’ 
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estates that compares favorably with the 
boasted simplicity of the newer administrative 
practice? In how many law schools do we offer 
instruction in the prerogative writs and ex- 
traordinary remedies that are designed to hold 
public officers and bodies to the rule of law? 
How many law schools have courses in the 
jurisdiction of courts, federal and state? How 
many deal with the vital problems of judicial 
selection and tenure? How many attempt to 
explain the judicial process, i.e., how judges find 
the answers to the questions propounded to 
them? Certainly no questions can be more im- 
portant from the client’s point of view. We talk 
much in our courses in common law pleading 
and in evidence about jury trials, but do we 
explain how juries are called and empaneled? 
Clearly all of these matters and many others, 
too, must be the familiar property of lawyers 
who are expected to be experts in “the judicial 
process,” a simple phrase which covers a very 
wide variety of patterns of legal and judicial 
thought and action. 

We seldom realize how delicate even the sim- 
plest rule of procedure may be in operation and 
how a slight variation in its application may 
either render it more effective or destroy its 
usefulness. Let me cite an example. Some 
time ago I was complaining to Judge Orie L. 
Phillips, the senior judge of the tenth federal 
circuit, the distinguished jurist who has just 
been elected chairman of the Section of Judicial 
Administration of the American Bar Associa- 
tion, that the three challenges of jurors allowed 
in civil suits in the federal courts are inade- 
quate to protect the rights of litigants to a fair 
trial. He disagreed with me. A discussion of 
the matter brought out the fact that it is the 
practice of most of the district judges in his 
circuit to tell the prospective jurors what the 
action is about, the nature of the defense and 
who the parties and the principal witnesses are, 
with a view to finding out whether or not any 
of the prospective jurors know them or are in- 
terested in the case and, if so, to excusing them 
on the court’s own motion. Then each side may 
question the jurors and use its three challenges 
peremptorily. This obviously is a very different 
application of the rule from that prevailing in 
districts where the judge takes no active part 
at all in the drawing of the jury. There counsel 
all too often finds, as a result of what he learns 
from asking the jurors the same questions that 
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the trial judge does in the Tenth Circuit, that 
he is in danger of exhausting his challenges 
before the jury box is half filled. 

For the lawyer, whether he be advocate or 
counsellor, procedure is of paramount impor- 
tance. I have never forgotten the sagacious 
comment of Judge Redfield to his students: very 
often your client will know more about the sub- 
stantive law of his case than you do; he comes 
to you largely because he wants your profes- 
sional advice as to procedure. The more 
intelligent the client, the more likely is this to 
be true. Manifestly the law schools cannot teach 
the judicial process as an art, but they can and 
should teach it in all its branches as a science 
—as it is and as it should be. We should not 
hesitate to be critical of its imperfections. It 
is by rules of procedure that substantive rights, 
even our greatest constitutional rights, must 
be vindicated. As Mr. Justice Brandeis has 
well said, “In the development of our liberty, 
insistence upon procedural regularity has been 
a large factor.” 


LEGISLATIVE AND ADMINISTRATIVE PROCESSES 


Lawyers must know more than the judicial 
process, civil and criminal, equitable and pro- 
bate, common and extraordinary. They must 
understand “the legislative process” and “the 
administrative process.” These terms, like the 
phrase “judicial process,” are legalistic short- 
hand for complicated methods of law-making. 
The legislative output is constantly touching 
new fields of human activity. It is forever 
modifying old law, making new law. Yet by 
and large our law schools have quite neglected 
the legislative process, despite its very evident 
importance in the making of modern law. It 
does not, of course, fit readily into a system of 
legal education wedded to the case system of 
study. Its teaching requires a peculiar tech- 
nique. Lawyers, nevertheless, must know how 
statutes and ordinances come into being and 
what they mean in action. Here, as in the field 
of judicial procedure, we must view both process 
and product critically. Many a legislative 
draftsman has failed to recognize his brain child 
after it has been subjected to the judicial or 
administrative crucible of “statutory construc- 
tion.” This field is one the law schools cannot 
continue to ignore. Here continental legal 
education has much to teach us. 

Not only must modern lawyers give more 
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heed to the legislative process, but they must 
likewise comprehend the administrative process. 
Administrative law, we are told on every side, 
is the outstanding legal: development of the 
twentieth century. In quantity, and often in 
vital effect on private rights, the regulations 
promulgated by the administrative agencies 
with the force of legislation dwarf into insignif- 
icance the ordinary legislative output. Indeed, 
it is in large part because the legislative branch 
has deemed itself unable to legislate adequately 
in various fields that legislative power has been 
delegated to these newer agencies. On the side 
of adjudication, moreover, the flood of law- 
making is even greater. The Bureau of Internal 
Revenue and the Tax Court, formerly the Board 
of Tax Appeals, dispose of more cases a year 
than all the federal courts put together. In 
the present emergency it is quite beyond the 
knowledge of any one man to list even the 
names of all the administrative agencies in the 
federal government and their jurisdiction on 
any given day. An enumeration of the com- 
position and jurisdiction of all the agencies 
exercising legislative, executive and judicial 
powers in the federal and state governments 
would make the complicated system of English 
courts of an earlier day as sketched in the 
first volume of Holdsworth’s History of English 
Law seem as simple as a first reader. The mere 
matter of admission to practice before these 
agencies is in itself a maze to the uninitiated. 
One need not insist that all administrative 
agencies pursue in all respects a uniform proce- 
dure any more than one should suggest that all 
judicial proceedings, civil, criminal, equitable, 
probate, admiralty, or statutory, be governed 
by the same practice. But surely it is unneces- 
sary that each agency have its own individual 
methods, from an attorney’s right to appear in 
a matter for his client up to the perfection of an 
appeal. A complicated administrative practice 
leaves the ordinary lawyer bewildered and 
drives him to retain an “expert.” Indeed, the 
average practitioner will experience great diffi- 
culty even in ascertaning the bare facts of the 
organization of many agencies and “their prin- 
cipal officers or their duties, functions, authority 
and places of business,” to quote the recent 
Report of the Attorney General’s Committee on 
Administrative Procedure, which proceeds to 
say with entire truth “yet without such infor- 
mation, simply compiled and readily at hand, 








182 


the individual is met at the threshold by the 
troublesome problem of discovering whom to 
see and where to go.” 


ADMINISTRATIVE LAW Is NoT WELL TAUGHT 


What are the law schools doing to instruct 
their students as to this plethora of new law 
that is being foisted on us daily through the 
Federal Register and the loose-leaf services of 
the law book publishers or as to the law that 
governs the administrative agencies? A survey 
I made five years ago revealed that only 55 of 
the 94 law schools approved by the American 
Bar Association were offering any course at all 
in administrative law and most of them were 
inadequate, optional courses given one hour a 
week for a school year. Nor has the last five 
years witnessed much improvement. The bare 
statement of these facts demonstrates that the 
law schools have fallen down woefully on the 
job of dealing with the outstanding legal devel- 
opment of the twentieth century. Indeed so 
completely have we identified administrative 
law with the agencies exercising commingled 
governmental powers that there is hardly a 
law school in the country teaching what was 
known as administrative law prior to World 
War I, i.e., the law of public officers, the system 
whereby the executive branch of government is 
organized by statute law and every official in it 
held to his proper place by a system of common 
law, equitable and extraordinary remedies. Yet 
with the tremendous growth in recent years of 
governmental functions this great body of law 
is more important than ever today. We are in 
grave danger of regarding the administrative 
law of the last quarter century as normal and 
inevitable and the administrative law that 
preceded World War I as obsolete and defunct. 

Taught law, we have been told truly, is tough 
law; untaught law, by the same token, tends to 
become extinct law. We need to return to the 
learning of Goodnow and Freund and build 
thereon fully as much as we need to understand 
the newer administrative agencies. Our liber- 
ties—and our business civilization, too—ob- 
viously depend as much upon the effective 
functioning of the executive branch of the 
government as upon the courts. This makes it 
all the more difficult to understand why admin- 
istrative law in the broad sense of the term 
has been so neglected by our law schools. Clearly 
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we do not have time to teach in the under- 
graduate course the substantive law that is 
being spawned by these governmental agencies 
—that must be accomplished largely by experts 
in post-graduate courses or in institutes—but 
equally clearly, if our graduates are to under- 
stand the legal world in which they must work, 
we must instruct our students in the organiza- 
tion and the procedure of the various agencies 
of the executive branch of government and in 
the controls that are, or should be, exercised 
over them. And should not our law schools 
instead of posing, as all too often is the case, as 
apologists for the vagaries of the administrative 
process, lend their time and talents to pruning 
its too exuberant growth and to bringing order 
out of confusion, instead of leaving that task to 
the leadership of overburdened practitioners, 
who, often smarting under the injustice of par- 
ticular decisions, have not always been as im- 
partial in their comments on administrative 
proceedings as wisdom might require? 


THE TEACHING OF JURISPRUDENCE 


Our law schools must teach the science of the 
judicial, the legislative and the administrative 
processes in the most inclusive sense of these 
terms, and by that I mean not only the organi- 
zation and the procedure of each of these three 
great branches of government, but also the 
mental processes that actuate the minds of the 
men who administer them. In addition, if we 
are to produce something more than mere 
craftsmen, if we aim at developing lawyers who 
may properly aspire to be the leaders of public 
opinion, we must train them in the methods of 
thought we vaguely call jurisprudence. They 
must learn to look at law in a broad way and 
in a deep way, not as closet philosophers but as 
practical men, applying the legal learning of 
every age to the needs of their own time. Such 
a study must comprehend more than mere law, 
or even than business and economics; it must 
involve an acquaintanceship with and the power 
to use all the social sciences and to make them 
servants of the law. Such a course in juris- 
prudence should be the keystone in the arch of 
legal education. It should properly be the 
great subject of post-graduate study to be pur- 
sued in the light of a well rounded knowledge 
of substantive law and of the fundamental 
processes of law-making. 
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Stare Decisis and the Supreme Court of the United States 
FRANK W. GRINNELL 


In the recent case of Mahnich v. Southern 
Steamship Co.,1 Mr. Justice Roberts added at 
the end of a dissenting opinion joined in by 
Mr. Justice Frankfurter the following para- 
graphs: 


“The evil resulting from overruling earlier 
considered decisions must be evident. In the 
present case, the court below naturally felt 
bound to follow and apply the law as clearly 
announced by this court. If litigants and lower 
federal courts are not to do so, the law becomes 
not a chart to govern conduct but a game of 
chance; instead of settling rights and liabilities 
it unsettles them. Counsel and parties will 
bring and prosecute actions in the teeth of 
decisions that such actions are not maintainable, 
on the not improbable chance that the asserted 
rule will be thrown overboard. Defendants will 
not know whether to litigate or to settle, for 
they will have no assurance that a declared rule 
will be followed. But the more deplorable con- 
sequence will inevitably be that the administra- 
tion of justice will fall into disrepute. Respect 
for tribunals must fall when the bar and the 
public come to understand that nothing that has 
been said in prior adjudication has force in a 
current controversy. 

“Of course the law may grow to meet chang- 
ing conditions. I do not advocate slavish 
adherence to authority where new conditions 
require new rules of conduct. But this is not 
such a case. The tendency to disregard prece- 
dents in the decision of cases like the present 
has become so strong in this court of late as, in 
my view, to shake confidence in the consistency 
of decision and leave the courts below on an 
uncharted sea of doubt and difficulty without 
any confidence that what was said yesterday 
will hold good tomorrow, unless indeed a modern 
instance grows into a custom of members of this 
court to make public announcement of a change 
of views and to indicate that they will change 
their votes on the same question when another 
case comes before the court.2. This might, to 
some extent, obviate the predicament in which 
the lower courts, the bar and the public find 
themselves.” 

That part of the judicial system which con- 


sists of the bar, without whose assistance courts 
would find it difficult to function, will probably 





Editor's Note: Mr. Grinnell is a member of the 
Boston bar, secretary of the Massachusetts Judicial 
Council, and editor of the Massachusetts Law Quarterly. 

1. No. 200, October term, 1943, decided January 31, 
1944, 12 Law Week 4163, dissenting opinion at 12 Law 
Week 4176, 4178. 


welcome this reflection by members of the court 
of the increasing difficulties encountered by legal 
advisers in advising American citizens because 
of the growing and somewhat excessive uncer- 
tainty of law as to the past and future. It is 
probably no exaggeration to say that the bar 
in general finds the law in the federal courts to 
be an increasing “mess.” A certain amount of 
uncertainty is inevitable in periods of transition 
and the current emergencies of modern life, 
but there is a possibility of excess in every- 
thing, including the results of the enthusiasm 
of judicial crusaders. 

This is said with a full realization of the 
healthfulness of occasional dissenting opinions, 
and occasional overruling of decisions as a re- 
sult of strong convictions, but the attempt to 
bring about a centralized millennium in a hurry 
by the wholesale unsettling of law so that 
nobody knows what can be done seems to justify 
the prediction of a new disease which is de- 
scribed by Mr. Justice Roberts in the opinion 
quoted. His reference to “a modern instance” 
in the italicized words quoted suggests the rea- 
son for this article. As indicated by the cases 
referred to in the footnote, this “modern in- 
stance” appeared in the case of Jones v. Opelika, 
316 U. S. 584, at pp. 623-4. In that case three 
justices in a dissent said: 

“Since we joined in the opinion in the Gobitis 
case we think this is an appropriate occasion to 
state that we now believe that it also was 
wrongly decided.” 

Following this statement the flag salute ques- 
tion of the Gobitis case was again raised in the 
Fourth Circuit in Barnette v. West Virginia 
State Board of Education, 47 F. Supp. 251, and 
Judge John J. Parker, Senior Circuit Judge of 
the Fourth Circuit, sitting in district court, 
said: 

“Ordinarily we would feel constrained to fol- 
low an unreversed decision of the Supreme 
Court of the United States, whether we agreed 
with it or not. It is true that decisions are 





2. See Minersville School District vy. Gobitis, 310 
U. S. 586 (1940) Jones v. Opelika, 316 U. S. 584, 623 
(1942); Barnette v.. West Virginia State Board of 
Education, 47 F. Supp. 251, 252-3 (1942); West Vir- 
ginia State Board of Education v. Barnette, 319 U. S. 
624 (1943). (Mr. Justice Roberts’ note). 
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but evidences of the law and not the law itself; 
but the decisions of the supreme court must 
be accepted by the lower courts as binding upon 
them if any orderly administration of justice is 
to be attained. The developments with respect 
to the Gobitis case, however, are such that we 
do not feel that it is incumbent upon us to 
accept it as binding authority. Of the seven 
justices now members of the supreme court who 
participated in that decision, four have given 
public expression to the view that it is unsound, 
the present chief justice in his dissenting opin- 
ion rendered therein, and three other justices in 
a special dissenting opinion in Jones v. City of 
Opelika, 316 U. 8S. 584, 62 S. Ct. 1231, 1251, 86 
L. Ed. 1691. The majority of the court in Jones 
v. City of Opelika, moreover thought it worth 
while to distinguish the decision in the Gobitis 
case, instead of relying upon it as supporting 
authority. Under such circumstances, and be- 
lieving, as we do, that the flag salute here 
required is violative of religious liberty when 
required of persons holding the religious views 
of plaintiffs, we feel that we would be recreant 
to our duty as judges if, through a blind fol- 
lowing of a decision which the supreme court 
itself has thus impaired as an authority, we 
should deny protection to rights which we 
regard as among the most sacred of those pro- 
tected by constitutional guaranties.” 

The decision of Judge Parker’s court was sus- 
tained by the supreme court in an opinion for 
the majority by Mr. Justice Jackson*® with 
which I heartily agree and which I believe will 
be of growing importance. The somewhat iron- 
ical reference to this “modern instance” in the 
opinion of Mr. Justice Roberts, however, em- 
phasizes the need of consideration, especially by 
the federal courts and the supreme court in 
particular, of the Montana and Kentucky prac- 
tice or doctrine as to stare decisis which was 
sustained by the supreme court in the opinion 
of Mr. Justice Cardozo in the Sunburst Oil 
case.* The Montana and Kentucky practice fol- 
lows a suggestion of Dean Wigmore in 1917, 
and limits the effect of an overruling decision 
to the future when necessary to avoid unjust 
consequences of its retrospective action, thus 
giving some stability to the law as to past trans- 
actions while indicating new developments for 





3. Virginia State Board of Education v. Barnette, 
supra. 

4. Great Northern Ry. v. Sunburst Oil Co., 287 
U. S. 358 (1932) ; see also Payne v. City of Covington, 
276 Ky. 380, 123 S. W. (2d.) 1045 (1938). 

5. Frank W. Grinnell, “Judicial Regulation of Stare 
Decisis—An Opportunity for the Courts and the Ameri- 
can ‘aes Institute,” 24 J. Am. Jud. Soc. 150 (Feb., 
1941). 

6. James A. Spruill, Jr., “The Effect of an Over- 
ruling Decision,” 18 N. CL. Rev. 199 (1940) ; Orvill 
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the future. 

I discussed this subject at length in an article 
in this JOURNAL in February, 19415 with refer- 
ences to earlier articles by Professor Spruill, 
Professor Snyder, Professor Kocourek and Pro- 
fessor Shartel. The practice or doctrine is an 
equitable one based on what is called the “prin- 
ciple of reliance,” suggested tc some extent by 
the old case of Gelpcke v. Dubuque.’ This is 
not a matter of legislation since, as stated by 
Professor Kocourek, “there seems danger that 
an attempt by statute might change the legal 
problem for the worse and at the same time 
create political difficulties.” 

To avoid repetition, I refer to my earlier 
article for more extended discussion, and simply 
quote its conclusions for the consideration of 
the courts and the bar as follows: 


“Judicial development of legal principles and 
their application, whether by original or over- 
ruling decision, is the normal course of the 
common law, inherited, recognized and followed 
in this country. Such development, whether by 
decision or rule, is not properly or accurately 
described for practical purposes by the word 
‘legislation.’ 

“The doctrine of stare decisis is a judicial 
creation, as much within judicial control as any 
of the ‘historical fictions’; procedural in its 
nature, and capable of modification to meet the 
needs of justice by a ‘declaratory’ method in the 
common law tradition. 

“I submit that the whole doctrine of stare 
decisis is within the regulatory power of every 
court of last resort in the country ag part of 
its constitutional duty to administer justice and 
that duty cannot be weakened by the bugaboo 
of ‘judicial legislation,’ which is merely an 
epithet. 

“As to the method of regulating the prac- 
tice for the purposes of justice—the method 
adopted in Montana and Kentucky seems rea- 
sonable. It seems that every supreme court 
should adopt a practice of considering, in each 
overruling opinion, whether or not the ‘principle 
of reliance’ or of ‘reasonable and justifiable 
reliance’ or some other principle of justice con- 
sistent with the public interest, calls, in proper 
cases, for its limitation to the future, or, in 
Professor Spruill’s words, a consideration of the 
‘new and specialized equity.’ ” 





C. Snyder, “Retrospective Operation of Overruling 
Decisions,” 35 Ill. L. Rev. 121 (1940); Burke Sharte, 
“Stare Decisis—A Practical View,” 17 J. Am. Jud. 
Soc. 6 (June, 1933); Albert Kocourek and Harold 
Koven, “Renovation of the Common Law through Stare 
Decisis,” 29 Ill. L. Rev. (April, 1935). See also, 
“Stare Decisis Freed from Baneful Effect,” 19 J. Am. 
Jud. Soc. 37 (Aug., 1935); “Sensible View of Stare 
Decisis Gains Ground,” 23 J. Am. Jud. Soc. 32 (June, 


1939). 
7. 68 U. S. 175, 17 L. Ed. 520 (1863). 














Aprir, 10-4] 


THE INTERNATIONAL LAW OF THE FUTURE 


185 


The International Law of the Future 
ROBERT N. WILKIN* 


WHEN I SUGGESTED “A New Field of Service 
for the Judicature Society” in this JOURNAL 
last August,! I did not know that much of the 
preliminary work recommended had already 
been completed. That same month a third draft 
of this important work was being circulated. 
The final text is being published this month?. 

Early in 1942 a number of men, chiefly 
Americans and Canadians, who were known to 
have an active interest in the subject, began to 
consider steps which might be taken at the end 
of the war to increase the usefulness of inter- 
national law. A series of meetings was held in 
New York, Washington, Boston, Chicago, 
Philadelphia, Montreal, Ottawa, Los Angeles, 
San Francisco, Seattle, and Denver. The in- 
vestigations and discussions were carried on by 
some two hundred judges (one a member of the 
World Court), lawyers, professors, government 
officials, and men of special international ex- 
perience. -The final formulation of the work 
was made from contributions by different men. 
The statement is a community of views among 
the participants, and is not to be taken either 
in whole or in part as the individual views of 
any particular person. Its avowed purpose is 
to aid in “revitalizing and strengthening inter- 
national law,”, and in “laying the bases of a just 
and enduring world peace securing order under 
law to all nations”. 

A prefatory note sets forth the dates and 
places of the meetings and the names and occu- 
pations of the participants. 

Then an introduction briefly states the prob- 
lem, the “insistent challenge to the intelligence 
of mankind”; the special responsibility of the 
legal profession; the development of interna- 
tional law; its present “lamentably weak” con- 
dition in face of an overwhelming need; and 
the opportunity which will be presented “at the 
end of a second world war, with large power 
concentrated in the hands of peoples who desire 
to seek escape from the recurrent necessity of 
mobilizing for destruction”. 

The statement itself consists of six postu- 





*Judge of the United States District Court, Cleve- 
land, Ohio. 
127 J. Am. Jud. Soc. 36. 


lates, ten principles, and twenty-three pro- 
posals. The postulates indicate the premises 
for an effective legal order in a world of States. 
Postulate number one sounds the theme: 


“The states of the world form a community, 
and the protection and advancement of the com- 
mon interests of their peoples require effective 
organization of the community of states.” 


That simple statement marks the great advance 
which has been made in the evolution of politi- 
cal thinking. Its forward sweep is indicated by 
its emphasis on a community of states of the 
world, the common interests of their peoples, 
and the requirement of effective organization. 
While its brevity is startling, its truth is 
patent. And if this theme is accepted, all that 
follows will be found to be but its natural vari- 
ations and harmonious development for world 
order. 

The Principles offer a declaration concerning 
international law which a competent interna- 
tional authority might adopt. Such formula- 
tions in the past have emphasized the rights of 
States; these Principles emphasize the duties 
of states to which the rights are correlative. 

The proposals indicate measures which might 
be adopted to implement the principles. They 
propose agencies, methods, and procedures by 
which the solution of recurring problems can 
be sought, rather than the solutions themselves. 
They suggest institutions which might be 
maintained for the ordering of the future 
world society. 

Each part of the Statement bears its own 
argument. The text of the Postulates, Prin- 
ciples, and Proposals is followed by a comment 
which reviews the history of the past and ex- 
plains the need of the future. 

Thus it is seen that this excellent work fore- 
stalls much of the discussion that I recom- 
mended last August. We were then further 
along than I thought. The preliminary work 
had been done. The field had been surveyed 
and bearings established. The nebulous matter 
of international law has now taken form. It 





*Published in full in the April number of the American 
Journal of International Law, the Canadian Bar Review, 
and International Conciliation. 
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has been shaped to the needs of our world. But 
it has not yet been accepted—and cannot be 
effective until it is. 

For that very reason I renew the rest of my 
recommendation with increased emphasis. It is 
now more important than ever that this work 
so well begun be carried forward. There are 
still “mountains of prejudice’ to be levelled, 
and lawyers must lead in that work as they led 
during the formative period of our national 
history. 

The struggle for law is universal. It cannot 
stop at the national boundary. Law, like peace 
and security, is also indivisible. If when our 
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soldiers have won the international field we 
again abandon it to anarchy and violence, the 
whole pitch and plane of our lives will continue 
to be set by megalomaniacs, paranoiacs and in- 
ternational gangsters, in spite of all local ef- 
forts. But if we are determined to bring all 
antisocial forces into subjection to law, if we 
sincerely desire “to promote the efficient ad- 
ministration of justice” everywhere, then we 
will make certain this time that our military 
victory is preserved in a juridical order for the 
world. A juridical order will depend on the “in- 
ternational law of the future”. 
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The Selection of Judges—Shall the People 
Have a Voice? Herbert U. Feibelman, 18 Fla. 
L. J. 75-8 (March, 1944). 





New Members of the American Judicature Society 


Arkansas 
Artuur L. Apams, Jonesboro 
Guy Amster, Little Rock 
Joun W. Arxrnson, Little Rock 
Bos Barey, Russellville 
Cart E. Battey, Little Rock 
A. F. BarHam, Osceola 
eo C. Barrett, Jonesboro 


_ MarsHatt M, Litttz, Benton 
O. D. Loncstretu, Sr., Little Rock Roscoe Pickett, Jasper 
Uys A. Lovett, Springdale 
Davip W. McMiuttan, Arkadelphia 
Verne McMren, Little Rock 
Purr McNemer, Little Rock 
M. A. Mattock, Little Rock , 
Rosert N. Maxey, Mammoth SpringsI. Harvey Levinson, Chicago 


Harrison Jones, Atlanta 
James Kinc Rankin, Atlanta 


Illinois 
SamMue L. Gotan, Chicago 


tnwoop L. BRICKHOUSE, Little RockCHARLES W. Menarry, Little Rock 


E. W. Brockman, Pine Bluff 
F. N. Burke, Sr., Marianna 
Tuomas S. Buzsez, Little Rock 


Joun Cotttns, Little Rock 
C. T. Coram, Hot Springs 
C. E. Daccett, Marianna 
Patmer DANAHER, Pine Bluff 
Jerr Davis, El Dorado 

M. H. Dean, Morrilton 

A. W. Dosyns, Little Rock 
W. R. Donuawm, Little Rock 


E. G. Downs, Tyronza 

Crauve Duty, Rogers 

CuHar.es D. Frierson, Jonesboro 
Gorpon Frierson, Little Rock 
Samuet W. Garratt, Hot Springs 
Orton Epwin Gates, Monticello 


: J. B. Warp, Russellville 
gE dy —— Lamar WILLIAMSON, Monticello 
G.C H ARDIN Ft. Smith J. R. Witson, El Dorado 
Joun E. Harats, Ft. Smith Toun P. Woops, Ft. Smith 


N 


AL B. Harrison, Blytheville 

. H. Hotmes, Little Rock 

. F. House, Little Rock 

. Froyo Hurr, Jr., Hot Springs 
Cooper B. Lanp, Hot Springs 
Georce M. LeCroy, El Dorado 
V. S. Lepcerwoop, Hot Springs 


ops 


Epwarp L. Wraicur, Little Rock 
Rosert A. Zesorp, Pine Bluff 


Lee Mites, Little Rock 
L. L. Mircuett, Prescott 
‘ _—o “a — Rock 
. H. Moses, Little Roc 
Ase Cottins, DeQueen A. D. Murpny, El Dorado 
Joun W. Newman, Little Rock 
W. F. Norrety, Monticello 
T. G. Paruam, Pine Bluff 
Tuomas B. Pryor, Ft. Smith 
W. G. Roppicx, Little Réck 
Ben SHAveER, Texarkana 
es ~ gy — 
: OHN M. SMALLWoop, Russellville 
Wa. Henry Donuay, Little Rock Seamer G. Seeerm, Lisle Rock 
E. B. Stokes, Little Rock 
Aubrey Strait, Morrilton 
Joun L. Suttivan, Little Rock 
Fioyp Terra, Little Rock 
WaALtace Townsenp, Little Rock 


Kentucky 
J. L. Hays, Whitesburg 


Massachusetts 
Davin A. Roseg, Boston 


Michigan 


Louis A. Keary, Hancock 
T. R. McNamara, Mt. Pleasant 


Missouri 
Rosert L. Howarp, Columbia 


New York 


Marvin R. Dye, Rochester 
Orrin G. Jupp, Albany 

Junius R. Jupson, Rochester 
Wittiam J. Maroney, Rochester 
NorMAn A. O’Brien, Rochester 
Carrot, M. Roserts, Rochester 
FreperickK WiepMAN, Rochester 


Georgia 


Georce B. Cutpepper, Jr., Fort Valley 
Barmore P. Gamerett, Atlanta 


Ohio 
WittiaM N. Kine, Cleveland 
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Cumulative Index—Volumes 21 through 27 


In 1937 the JOURNAL published in a separate 
pamphlet a cumulative index to the first twenty 
volumes, copies of which are still available for 
free distribution on request. The four volumes 
ending with this number fill the first binder in 
the new size begun in 1940, and this seems an 
appropriate time for another cumulative index. 
The entire JOURNAL from its beginning through 
Volume 27 may henceforth be searched by refer- 
ence only to the twenty-year index and the 
seven-year index here printed. 

Following is a summary of the subject head- 
ings and groupings, differing slightly from that 
of the twenty-year index: 

1. Authors 

2. Legal Education and Admission to the Bar 


8. Bar Organization (Integration—General ; 
Integration—Nationwide Progress; Integration 
—by States; Specialization of Practice; Mis- 
cellaneous) 


4. Bar Activities (Bar Journals; Discipline; 
Junior Bar; Legal Ethics; Local Bar Associa- 
tions; Public Relations; Miscellaneous) 


5. Judicial Selection and Tenure 


6. Court Organization (Unification; Busi- 
ness Management; Minor Courts; Federal 
Courts; Miscellaneous) 


7. Civil Procedure 

8. Criminal Procedure 
9. Appellate Procedure 
10. Pretrial Procedure 
11. Jury Trial 

12. Rule Making 

13. Judicial Councils 


14. Miscellaneous (Administrative Tribunals; 
American Judicature Society; Arbitration; 
Book Reviews; Legal Aid; Miscellaneous) 


AUTHORS 


Adams, Hal W.—Apply business methods in making up 
issue, 22:164. 

Adkins, Jesse C.—Speeding jury trial, 26 :177-8. 

Alexander, James P.—Admin. agency for Texas courts, 
27:90-2. Supreme court holds key to procedural 
progress, 26:101. 

Atkinson, Thomas E.—Old principles and new ideas 
concerning probate court procedure, 23 :137-42. Or- 
ganization of probate courts and qualifications of 
judges, ‘.23:93-8. Wanted—model probate code, 
23 :183-90. 

Atwood, Frank E.—Affectionate tribute to Newton D. 
Baker, 22:3. Newton D. Baker, an appreciation, 
21:139. 

Bacon, Henry Selden—Political dependence of judges 
in France, 21:41-5. 

Bailey, J. K—Jury no burden in Louisiana, 25 :52. 

Baker, Newton D.—Small affairs of small people, 25 :59. 

Barkdull, Howard L.—Analysis of Ohio vote on ap- 
pointive judiciary, 22:197. 

Barker, John T.—Obsolete cases should be discarded, 
26 :92. 

Barns, Paul D.—Efficient court structure, 22 :251-4. 

Bayes, William R.—Criminal cases tried to bench of 
three judges, 24 :182. 

Beardsley, Charles A.—Legislative regulation of proce- 
dure not unconstitutional, 24:115. Unconventional 
after-dinner speech, 25 :40-2. 

Bird, Claire B.—Do we meet basic need in finding 


facts? 22:163. Our constitutional protection of guilt, 
25 :18-20. 

Blatt, William M.—“Raise your right hand,” 24:60. 

Blume, William Wirt—Motions for new trial in federal 
courts, 25:109. Reviewing cases by means of motion 
for new trial, 24:73. 

Bond, Carroll T.—Demand for business methods in 
courts, 25:57. 

Bradway, John S.—Legal aid clinics train young adve- 
cates, 26:14-6. Legal service for indigent, 26 :117-22. 
Wartime opportunities in legal aid work, 27 :120-2. 

Brand, George E.—Michigan state bar’s work for judi- 
cial appointment, 22:199-202. “Mighty Oaks”—pre- 
trial, .26 :36-8. 

Carter, Claude E.—Call for majority verdicts in Texas, 
26:150. Lawyers’ service prosaic but essential, 27:5. 

Chandler, Henry P.—Administrative office for state 
courts, 26:7-10. 

Clark, Boyle G.—Unauthorized practice in Missouri, 
21:176. 

Clark, Charles E.—Citations from law reviews, 25:54. 
Dissatisfaction with piecemeal reform, 24:121. Sim- 
plified pleading and the demurrer, 26:81-5. Summary 
judgment and a proposed rule of court, 25 :20-3. 
Tompkins case and the federal rules, 24 :158-62. 

Clapp, Alfred C.—Why not file court papers flat and 
unfolded? 27:73. 

Coffin, Claude C.—Jury trial tragic but not: hopeless, 
25 :13-7. 
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Cohen, Julius Henry—Public attitude toward bar, 22:62. 

Crowdus, William W.—Operation of Missouri Non- 
Partisan Court Plan, 27 :166-70. 

Cuff, Lee J.—Bar’s duty to courts and clients, 
25 :183. 

Cummings, Homer—Extending the rule-making power 
to federal criminal procedure, 22:151-3. 

Darr, Leslie R.—Saving time in criminal trials, 25 :121. 

Dean, Claude M.—Fourth circuit Rule 10 reduces brief 
printing costs, 26:148-50. 

—. eaten for criminal procedure, 

Denious, Wilbur F.—Bar leader shows how A.B.A. 
can multiply resources, 25 :117. 

Denman, William—What the legislature owes the judi- 
Clary, 21:116-25. 

——— Henry M.—Integration is bar’s keystone, 

Emmerglick, Leonard J.—Forsaken laboratories of judi- 
cial science, 27 :140-2. 

Fabre Surveyer E.—Judicial system of Quebec, 27 :21-5. 

Falk, Edwin A.—Once more unto the breach, 24 :102. 

Faught, Albert Smith—Justice through administrative 
tribunals, 25 :113. 

Fraser, Henry S.—Legislative reporting, 21:179. 

Freifield, Samuel—Broader aspects of pretrial, 26 :24-6. 
Pretrial and divorce, 27 :74-8. 

Gambrell, E. Smythe—Lawyer in a living world, 21 :152. 

ee Walter—Improving administrative procedure, 

78-10, 

Goldman, Mayer C.—Economies of public defender 
plan, 23:63. 

Goodrich, Herbert F.—Spotlight on evidence, 27 :113-7. 

Graham, R. B.—Essential features of judicial inde- 
pendence, 21:102. 

Green, Leon—Practical 
25 :70-76. 

Grinnell, Frank W.—Judicial regulation of stare de- 
cisis, 24:150-7. Judicial tradition that encourages 
ignorance, 25:10-13. Opinions ought to be rationed, 
too, 26:169. To what extent may courts under rule- 
making power prescribe rules of evidence? 24 :41-50. 
Stare decisis and the Supreme Court, 27 :183-4. 

Hanson, Fred T.—Judicial regulation of stare decises, 
a comment, 24 :186. 


way to administer justice, 


Harno, Albert J.—Uniform expert testimony act, 
21 :156. 
Harris, Silas A.—Extent and use of rule-making 


authority, 22 :27-37. 

Hartshorne, Richard—Priorities in trials, an effective 
idea, 26:79. 

Hebert, Paul M.—Louisiana state law institute, 25 :155. 

Henney, J. L. W.—Regional meetings, 21 :176. 

Holbrook, Vinton A.—Let us break sad news at earlier 
date, 21:182. 

Holtzoff, Alexander—Federal rules and Erie R. R. Co. 
v. Tompkins, 24 :57. 

Houck, Stanley B.—Has suppression gone too far? 
21:177. 

Hoyt, Ralph M.—Judicial review of administrative 
orders, 22:237. N. Dak. leads in administrative law 
field, 25:114. 

Hughes, Charles E.—Imperishable ideal of liberty under 
law, 25:99. To strengthen defenses of democracy, 
25 :3. 

Hughes, Charles E., Jr—Meeting need for legal aid 
for the poor, 21:190-3. 

Hutcheson, Joseph C., Jr—Glorious uncertainty of our 
lady of the law, 23 :73-81. 

Hyde, Laurance M.—Fact finding by special verdict, 
24 7144-9. 


Jackson, Robert H.—Federal prosecutor, 24,:18-20. 
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Progress in federal judicial administration, 23 :60, 
Put law of national defense in order, 25 :6-10. 

Javits, Benjamin A.—Legalizing industrial self rule, 
21:25. 

Kales, Albert M.—Economic basis for society of advo- 
cates, 27 :79-82. 

Kennedy, Lloyd W.—Local politics vs. prosecuting at- 
torney, 2:180. Poor man’s court of justice, 23 :221. 

Kingdon, Arthur F.—New rules are inadequate, 23 :133- 
42. Cutline for single court with jurisdiction ex- 
tended to administrative law, 24:11-17. Trial justice 
system of Virginia, 23:216-21. True Verdicts? 
23 :190-8. 

Kizer, B. H.—Both full and abbreviated opinions found 
useful, 26:63. Only lawyers can reduce length of 
opinions, 25 :170. 

Kocourek, Albert—John Henry Wigmore, 27 :122-4. 

Koerner, Alfred—Diagnosis and treatment of legal 
congestion, 22 :168. 

Lappin, A. C.—Arbitration and the bar, 21 :164-170. 

Lashly, Jacob M.—If liberty is to be preserved, 26 :35. 
Organized bar’s supreme duty, 25 :100. 


Lavery, Urban A.—The “findability” of the law, 
27 :25-8. 
Lazarus, Isador—Group responsibility of the bar, 
21 :178. 
Lobingier, Charles Sumner—Place of administrative 


law in legal classification, 24:87-94. Trial authority 
in administrative procedure, 23 :112-122. 

Long, Irvin—Practical advice concerning opinion writ- 
ing, 26:22. 

Longsdorf, George F.—Record on appeal, 26 :179-83. 

Loughborough, J. F.—Arkansas has successful volun- 
tary judicial council, 27 :156. 

Lummus, Henry T.—How lawyers should argue cases 
on appeal, 26:151-3. Justice in minor courts ap- 
praised by expert, 22:38-40. Our heritage of im- 
partial justice, 22 :243-8. 

Luna y Parra, Jorge—Summary of courts in city of 
Mexico, 27:71. 

Martin, John D.—Problem of reducing volume of pub- 
lished opinions, 26:138-41. 

McCormick, Charles T.—Jury verdicts on special ques- 
o 2 civil cases, 27:84-8. Spotlight on evidence, 


McDonald Thomas F.—Missouri’s ideal judicial selec- 
tion law, 24:194-8. 

McGuire, O. R.—Opinion invited on administrative law 
program, 22:130. Opposition to administrative law 
bill, 23-143. Uniform rules of administrative trial 
procedure, 23:21. 

Millar, Robert W.—The preliminary act, a suggested 
measure for certain tort causes, 24:54. 

Miller, Justin—Appellate peretrial needed, 25:56. 

Moidel, Isadore—Impeaching one’s own witness, 24:85. 

Morgan, Edmund M.—Spotlight on evidence, 27 :115-7. 

O’Meara, Joseph, Jr—Appeal to conscience of prac- 
ticing bar, 24 :67. 

Osborn, Albert S.—A new profession, 24:20-23. Book 
review, Charles C. Scott, Photographic evidence, 
26:123. Headnotes should index facts, 26:153. Selec- 
tion of jurors, 22:209-11. 

Otis, Merrill E—Business of U. S. district courts, 
23 :148-52. Governor of trial or referee at game? 
21:105. Methods for preventing delay in disposition 
of cases, 26:73-77. Proposed federal indeterminate 
sentence act, 25:102-8. Qualifications of jurors, 
25:178-82. The judge to the jury, 27:171-9. 

Palmer, William J.—Essay on appellate courts and 
procedure, 25:140-8. Standardized jury instructions 
succeed, 23:177. 

Parke, Francis Neal—Practical check on appointment 
of judges, 23 :28-30. 
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Parker, John FP integration through voluntary 
leadership, 25 :38. a pene of jury system must 
come, 26:71. Spotlight - amen, 27 yt War 
imposes special duties on legal profession, 26 :3. 

P James Craig—Pretrial and the appellate 
courts, 24:173-5. 

Perry, Van Buren—Undue process of law, 21:74. 

— Fred B.—Is judicial independence essential? 


:61, 
rae, A.—Affiliation by local bar associations, 


Pound, Roscoe—Function and prospects of judicial 
councils, 23:53-9. Principles and outline of modern 
unified court organization, 23:225-33. A, professional 
and civic duty, 27 :99. } oe : 

oom, oe F—Raise your spirit, a dissenting opin- 
ion, 24:134. 

ot D.—Liberal trend as to state appeals, 

Ransom, William L.—Essential features of judicial in- 
— 21:102, Ransom on bar organization, 

Rhodes, Roy V.—Weekly luncheon as a forum, 21 :174. 

Riddell, William Renwick—Contingent fees in Ontario, 

23:156. Criminal law administration in Ontario, 23 :67. 

Rix, Carl B.—Cathedral of justice, 26:4. Coordination 
and integration are complementary, 21:218-22. Dig- 
nity of man, 24:99. Muintage of man, 25:67. Next 
things to do, 24:171. The ramparts we watch, 23: 
131.- Shoulder the sky, 27:3. Slogan for judicial 
— 23:211, We move forward on a wide front, 

Robinson, James J.—Book review, Lester B. Orfield, 
Criminal appeals in America, 23:153. Indiana magis- 
trates court act, 23:82. Proposed federal rules of 
criminal procedure, 27 :38-48. 

a ‘tet H.—Methods of . legislative contacts, 


Ruff, Walter S.—Half a bar not enough, 21 :229. 

Sanborn, John B.—The rule-making power, 27 :93-4. 

Schwell , Lewis B.—Information vs. intuition in 
the imposition of sentence, 27 :52. 

Season Murray—Causes of legal aid should be 
attac 23:16. Jurors should be allowed to take 
notes, 26:10. 

—— ‘Will—Bibliography of judicial selection, 


Shea, Edmund B.—Cooperation to suppress encroach- 
ers, 21:176. Wisconsin’s successful bar integration 
campaign, 27 :13-17, 

ae amuel H.—Multitude of published opinions, 

Simmons, David A.—Hughes, administrator of justice, 
25:35. Message from President Simmons, 24:5. 
New A. B. A. committee on procedure ins work, 
24:128. President’s reports—1941, 25.4; 1942, 26:69- 
71; 1943, 27:67-70. Rights inalienable but not in- 
destructible, 24:35. Stratification-of the bar, 27 :7-13. 

Simmons, Robert G.—Judges, too, must s 27 :7-13. 
Why new rules of civil procedure now? 26:170.7. 

Smith, Ralph H.—Amazing success of pretrial on spe- 
cial dockets, 25 :46. 

Smith, Reginald Heber—Progress in legal aid field, 
21:189, 

Soper, Morris A.—The charge to the jury, 24:111-15. 

Stephens, Charles B.—Book review, My Philosophy of 
Law and Wigmore, Kaleidoscope of Justice, 25 :128. 
Counsel may proceed, 27 :127-8. 

Stephens, R. Allan—Section organization, 21:173. 

Stone, Harlan F.—Dissenting opinions not without 
value, 26:78. 

— Emil E—Sure recipe for local bar success, 

5:76. 
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Strozier, Harry—Bar is indifferent to its greatest op- 
portunity, 21:45-8. ; ; 
Sunderland, Edson R.—Arguments, decisions and opin- 
ions on appeal, 26:102-5. Arizona’s new rules of civil 
procedure effect conformity, 23:215. Improvement 
of appellate procedure (in three installments), 25 :79- 
84, 123-6, 150-2. Sketches route of procedural reform, 
22 :220. Theory and practice of pre-trial procedure, 

21 :125-31. 

Teasdale, Kenneth—Proposal for bar president’s cabi- 
net, 21:183. 

Temple, Ralph R.—Simplification of court records, 
27 124-6. 

Terman, Lewis M.—Tried and convicted of tubercu- 
losis, 21:29. 

Thelen, Max—War enlarges lawyer’s field of service, 
25 :163. 

Thompson, Burt J.—Change in all fields compels bar 
action, 21:171. 

Tracy, John E.—Conspicuous waste of space in digests, 
26 :122. 

Tyrrell, Frank G.—More efficient courtroom work is 
possible, 24 :84. 

Vanderbilt, Arthur T.—Campaign to modernize judicial 
administration, 22:5. Efficiency of higher courts in 
Connecticut, 21:201-4. Function of bar organiza- 
tion in improvement of judicial administration, 22 :117- 
119. Meeting addressed by Lord MacMillan, 22:81. 
Need for traffic court study, 23:144-8. Profession 
dedicated to “herculean task,” 21:85. Judicial admin- 
istration in law school curriculum, 27 :179-82. 

Waite, John B.—Arizona’s code of criminal procedure, 
23:175. Book review, Glueck, Juvenile Delinquents 
Grown Up, 25:86. Proposed federal rules of criminal 

aang 27 :101-4. 
arren, Edward H.—The welter of decisions, 26 :61-2. 

Watkins, David D.—Constitutional protection of inno- 
cence, 26 :27-30. 

Way, Luther B.—New techniques facilitate criminal 
trials, 25 :120. 

Weinman, Carl A.—Give pretrial a trial, 25 :24. 

Wekstein, Abraham—Constitutional protection against 
self-incrimination, 26 :154-7. 

Werner, Percy—True functions of public and private 
tribunals, 26 :114-6. 

Wigmore, John H.—Cumulative burden of reports, 
25:174. Eligible list for supreme court appointments, 
23:99. Legislature has no power in procedural field, 
24:70. New way to nominate supreme court judges, 
22:207. Pontius Pilate and popular judgments, 25 :60. 

Wilkin, Robert N.—Junior bar should prepare for lead- 
ership, 26:131-2. Lenten reflection for lawyers, 
21:187. New field of service for Judicature Society, 
27 :36. International law of the future, 27 :185. 

Williams, Nathan Boone—Independent judiciary born 
in colonal Virginia, 24 :124-7. 

Willis, John W.—Rule-making in Philippines under 
constitutional power, 24 :129. 

Winer, Norman—Two proposals for saving shelf space, 
25 :138. 

Winslow, John B.—Courts and the paper mills, 26 :124- 
7. Learn court organization from department store, 
26 7158. 

Winters, Glenn R.—Bar integration in the U. $. in 
1943, 27:88-90. Majority verdicts in the U. S., 
26:87-92. Majority verdicts debated in Texas, 
26:184-7. Retirement pensions for judges, 27 :105-12. 
States move to modernize civil procedure, 24 :189-93. 

Wood, John Perry—Missouri victory speeds national 
judicial selection reform, 26 :142-3. 

Woodbridge, Frederick—Wage earners’ receiverships, 
23 :242-82. 

Worth, C. Edmund—Bar delegate conferences, 21:175. 
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2. LEGAL EDUCATION AND ADMISSION TO THE BAR 


Admitting returned service men to the bar, 27 :163. 

Bar’s duty to courts and clients unfulfilled, by Thomas 
J. Cuff, 25 :183. 

Bar influence should begin early, 22 :116. 

California bar progress in admission standards, 21 :94. 

Further progress in admission standards, 22:172. 

Judicial administration in law school curriculum, by 
Arthur T. Vanderbilt, 27 :179-82. 

Gap in law school teaching, 27 :164. 

Law students should learn more than legal rules, 21:93. 

Law school training criticized, 21 :228. 

Legal aid clinics train young advocates, by John S. 
Bradway, 26 :14-16. 

Limiting admission to practice, 22:42. 


Let us break the sad news at an earlier date, by Vinton 
A. Holbrook, 21 :182. 

Louisiana rds door to admission, 23 :47. 

Medical education controlled by profession, 22 :268. 

One thousand lawyers study three days, 22:183. 

Progress in advanced legal education for lawyers, 22:19. 

Recent progress in raising admission standards, 22 :256. 

Sponsors for law students in Cleveland, 23 :87. 

Student sponsorship plan, 22 :267. 

Study quota system for admission to bar, 23 :48. 

Successful school for. practitioners, 22 :182. 

Superfluous lawyer problem, 22 :271. 

Training of advocates in Los Angeles, 23:45. 

Unfit lawyers barred from 23 states, 22:87. 

Wisconsin admission requirements raised, 23 :88. 


3. BAR ORGANIZATION 


Integration—General 


Argument against bar integration, 22:42. 

Bar as a whole can be trusted, 22 :183: 

Bar integration is a national movement, 22 :211. 

Bar must speak with one voice, 22:147. 

Book review, Wilson, Study of Bar Organization in 
South Dakota, 27:61. 

Change in all fields compels bar action, by Burt J. 
Thompson, 21:171. 

Coordination and integration are complementary, by Carl 
B. Rix, 21 :218-22. 

Coordination of Canadian bars, 21:23. 

Editorial, Wisconsin and Minnesota, 27 :132-4. 

Every lawyer is a government official, 27:48. 

Half a bar is not enough, by Walter S. Ruff, 21 :229. 

Humorous side of integration campaigns, 22 :20. 

Integration is bar’s keystone, by Henry M. Dowling, 
21:172. 

Legal and medical professions compared, 21 :184. 

Limitations on the right to practice law, 25 :49-51. 

Moving ahead in state bar organization, 21:100. 

National Lawyers Guild report on integration, 23 :43. 

Need for bar integration is imperative, by J. C. Pryor, 
21 :56. 

Over half of state bar members are integrated (1939), 
23 :42. 

Planning a bar integration campaign, 27 :149-53. 

Public opinion and bar discipline, 22:24. 

Ransom on bar organization, by William L. Ransom, 
21 :182. 

Scope of integrated bar’s public interest defined, 22:23. 

Supreme court justices present views on bar integration 
(in four installments), 25 :91-5, 126-7, 159, 187-9. 

Which type of integration is best? 22:174. 

Who are the opponents of bar integration? 26 :112. 


Integration—Nationwide Progress 


(In chronological order) 
Report on bar integration prospects, 21:22. _ 
Progress of bar integration movement (with map), 
21:110. 
Virginia bar bill enacted—news from other states, 
21 :207. 


Bar integration news—Arkansas and Virginia arrive, 
22 :217. 
Texas bar bill enacted—news from other states, 22-258. 
Progress of bar integration movement (with map), 
23 :161. 
Texas bar unites 7,800 lawyers—other bar news, 24:50. 
Integration sought in east and west, 25 :175. 
Nationwide progress in judicial administration, 27 :17-20. 
Bar integration in the U. S. in 1943 (with map), 
27 :88-90. 
Integration—by States 


Alabama—Progress of Alabama state bar, 23:44. 

Arkansas—Bar integration news, Arkansas and Virginia 
arrive, 22:217. Integration hesitant but real in 
Arkansas, 23:42. Also 22:258 and 23:161 above. 

Colorado—See 22:217, 23:161, 27:17 and 27:88. 

Connecticut—Bar steps out in modern habiliments, 
22:171. Conn. delegates favor integration, 22 :229. 
Bar progress in Conn. and Minnesota, 25:158. In- 
tegration news from Conn. and Missouri, 27 :158. 
Also 21:110, 23:161, 25:175, 27:17 and 27:88. 

District of Columbia—Integration sought in east and 
west, 25:175. Also 22:258, 27:88. 

Florida—Florida bar rises from impotence to power, 


22:241. Also 21:22, 21:110, 21:207, 23:161, 27:17, 
27 :88. 

Georgia—Georgia bar association prospers, 23:125. 
Also 23:161 and 27:88. 

Illinois—See 21:110, 23:161, 27:17 and 27:88. 

Indiana—Vital program in Indiana, 22:229. Also 


22 :217, 22 :258, 23:161 and 27:88. 

Iowa—Action delayed in Iowa, 22:41. Iowa not yet 
ready for integration, 22:142. Also 21:22, 21:110, 
21:207, 23:161 and 27:88. 

Kansas—Integration movement in Kansas, 26:40. Kan- 
sas court hesitant on bar rules, 21:95. Also 21:110, 
23 :161, 25:175 and 27:88. 

Kentucky—Bar act sustained by U. S. supreme court, 
22:180. Also 23:161. 

Louisiana—Attack on integrated bar fails, 
Also 24:50 and 24:193. 

Maryland—-Integration report in Baltimore, 22:22. Also 
22 :258 and 27:88, 


26 :145. 
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Massachusetts—Where stands Massachusetts? 22 :229. 
Also 21:22, 21:110, 21:207, 22:258, 23:161, 27:17 
and 27 :88. ; f 

Minnesota—Integration movement, 22:230. Wisconsin, 
Minnesota courts uphold integration jurisdiction; 
defer organization of bar to end of war, 27 :143-8. Also 
23 :161, 25:175, 27:17 and 27:88. 

Missouri—People learn value of organized bar, 23:46. 
Also 21:110, 23:161, 25:175, 27:17 and 27:88. 

Montana—Bar seeks integration, 22:143. Also 22:217, 
22 :258, 23:161, 24:50, 25:175 and 27:83. 

Nebraska—Bar integrated by supreme court rule, 21:69. 
Nebraska bench and bar prepared for progress, 
23:165. Also 21:22. 

New Jersey—See 21:22, 21:110, 21:207, 22:217, 22 :258, 
23 :161 and 27:88. 

North Carolina—State bar’s added powers, 23:42. Bar 
act amended, 21:23. Added dues and powers, 23 :164, 

North Dakota—State bar proves claim to leadership, 
22 :218. 

Ohio—Bar members to vote on integration, 23:45. Ohio 
bar’s integration campaign, 23:88. Ohio supreme 
court must decide issue, 23:162. Ohio campaign un- 
successful, 24:51. Also 27:88. 

—Bar act repealed, 23:40. Supreme court 
asserts power over bar, 23:86. Bar reorganized, 
23:203. Also 22:258 and 23:161. 

Oregon—A thrifty state bar, 22 :219. 

Pennsylvania—Integration rejected, 22:84. Plan for 
local integrated bar (Philadelphia), 23:126. Also 
21:22, 21:110, 23:161 and 27:88. 

Puerto Rico—Integrated bar prospers, 22:85. 

South Dakota—Book review, Allen G. Wilson, study 
of bar organization, 27:61. Also 23 :161. 

Tennessee—See 27 :88. 

Texas—Texas bar bill enacted, 22:258. Bar wins ten- 
year campaign, 23:41. Lawyers draft new bar rules, 
23:127. Texas bar unites 7,800 lawyers, 24:50. Also 
21:22, 22:217 and 23:161. 
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Virginia—Bar bill enacted, 21:207. Bar act, 22:88. 
Arkansas and Virginia arrive, 22:217. Also 23:161. 

West Virginia—See 21:110, 22:258, 23:161, 27:17 and 
27 :88. 

Wisconsin—Successful bar integration campaign, by 
Edmund B. Shea, 27:13-17. Also 21:22 and 23:161. 

Wyoming—Integration statute, 23:41. Bar rules com- 

mended, 24:168. Also 24:50. 
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Advocacy needs section organization, 22 :228. 
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Bar enters age of specialization, 22:93. 

Criminal courts bar should be organized, 26 :165. 

Economic basis for society of advocates, by Albert M. 
Kales, 27 :79-82. 

Illinois bar association register lists 104 classes of 
specialists, 23 :166. 

Lawyers specializing in trials should cooperate, 22:87. 

Legal aid clinics train young advocates, by John S. 
Bradway, 26:14-16. 

Section organization, by R. Allan Stephens, 21:173. 

Specialist listing proves successful, 22:43. 

Stratification of the bar, by David A. Simmons, 27 :7-13. 

Value of sectional organization, 22 :263. 


Miscellaneous 


Bar leader shows how A. B. A. can multiply resources, 
25 :117. 

Colorado bar association rejuvenated, 22 :132. 

Bar delegate conferences, by C. Edmund Worth, 21:175. 

Delegate system energizes state bar, 21:150. 

Pennsylvania bar discovers means for expansion, 21 :209. 

Meeting of bar activities section, 21:172. 
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Bar Journals 


Bar journals best means for bar education, 22 :267. 

Credit due legal dailies, 22 :230. 

Editorial, bar journals, 27 :133. 

_— bar association can now afford a bar journal, 
7159. 

A good bar journal service me: 26 :116. 

New bar journal published (Minnesota), 27 :159. 

Bar journal — Oklahoma opinions, 22 :269. 

Texas state bar journal founded, 21:225. 

A bar journal is a good investment, 22 :231. 


Discipline 
Bar should challenge public to name rascal, 22:25. 
Cincinnati—Practical disciplinary plan, 23:45. 
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4:39. 
New York—High cost of disciplinary proceedings, 
22 :94. 


Oregon—Discipline and reinstatement, 21 :225. 
Public opinion and bar discipline, 22:24. 
Reinstatement procedure improved, 21 :227. 
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Junior Bar 


Big job for Junior Bar Conference, 22:139. 

Junior Bar Conference at work, 23:46. 

Junior bar’s legislative project, 22 :231. 

Junior bar should prepare for leadership, by Robert N. 
Wilkin, 26 :131. 
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Work done by Junior Bar Conference, 22 :265. 
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Code of ethics for criminal practice, 26 :166. 

Code of ethics and principles for prosecution and de- 
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Contingent fees in Ontario, by William Renwick Rid- 
dell, 23 :156. 

Problem of bar advertising, 22:170. 

Problem of fee splitting, 22 :228. 

Progress in establishing ethical standards, 22:255. 
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Atlanta—Public relations work, 22:90. 
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Survey made of local bar work, 22 :142. 
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Applying “trouble shooter” method, 22:139. 

Atlanta—Public relations work, 22 :90. 

Bar and its radio audience, 22:43. 
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Best publicity is cheapest, 22 :188. 

California—State bar earns and wins public favor, 
23 :208. 

Connecticut—Public relations, 23 :207. 
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Juniors may improve public relations, 22:93. 
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22 :260. 
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Public opinion and bar discipline, 22 :24. 
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Henry Cohen, 22 :62. 
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Miscellaneous 
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Bar delegate conferences, by C. Edmund Worth, 21:175. 
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Colorado—Bar produces new civil code, 24 :143. 
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Shea, 21:176. 
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Essential aims of += practice, 21:27. 
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22 :86. 
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Oklahoma—New sections for state bar, 22:92. 
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Past and future work of section of bar organization 
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5. JUDICIAL SELECTION AND TENURE 


Bibliography, by Will Shafroth, 21:92. 
Californi i Voters 


ornia—J u appointment in, 22:138. 
confirm judges’ tenure, 22 :202. 
Concerning involuntary retirement, 22 :225. 
Eligible list for supreme court appointments, by John 
. Wigmore, 23 :99. 

Essential features of judicial independence, 21:102. 

Fight for independent judiciary not finished, 22 :53. 

Forced retirement of federal trial judges, 21:86. 

France, Political dependence of judges, by Henry Sel- 
den Bacon 21:41-45. 

Illinois—Politics in Chicago courts, 21:29. 
mise on Chicago selection plan, 22 :270. 
Independent judiciary born in colonial Virginia, by 

Nathan Boone Williams, 24 :124-7. 

Is judicial independence essential? Fred B. Perkins, 
25 :61. 

Indiana—Bar approves appointive plan, 23:126. New 
proposals facilitate judicial selection reform, 24:119. 
An Indiana proposal defended, 24 :140. 

Lawyers tire of pumping leaky ship, 22:43. 

Maryland—Bar learns how to win, 24:100. Ideal selec- 
tion plan wins, 24:117. 

Michigan—Bar gets experience in selection campaign, 
21:44. Judicial appointment test in Michigan, 22:89. 
State bar’s work for judicial appointment, by George 
E, Grand, 22:199-202. Adopts non-partisan election 
of judges, 23:37. Elected without a speech, 26 :132. 

Minnesota—Proposed judiciary article, 26:49. Plans 
thoroughly modern court system, 26:133-5. Text of 
proposed judiciary article, 26 :135-7. 

Missouri—Bar learns how to win, 24:100. Judicial 
selection planning augmented, 21:145. St. Louis bar 
selection plan approved, 21:228. Bar strong for 
selection reform, 22:179. Campaign on in Missouri, 
22:248. Ambitious program of bar association, 
23 :205. Vote on court plan assured, 24:64. Voters 
approve judicial selection amendment, 24:118. Mis- 
souri’s ideal judicial selection law, by Thomas F. Mc- 
Donald, 24:194-8. Plan wins again, 26:100. Mis- 
souri victory speeds national judicial selection reform, 
by John Perry Wood, 26:142-3. Constitutional con- 
vention studies judiciary, 27:100. Operation of Non- 
Partisan Court Plan, by William W. Crowdus, 
27 :166-70. Proof of the pudding, 27 :164. 

Model judiciary article and comment thereon, 26:51. 

Nationwide progress in judicial administration, 27 :17-20. 

New Mexico—Bar for judicial appointment, 22 :229. 

New way to nominate supreme court judges, by John 
H. Wigmore, 22 :207. 


Compro- 


New York—Courts part of spoils system in’ New York 
City, 21:51. Significant features of judiciary article 
framed by convention, 22:129. Defeat of judiciary 
article may afford greater progress, 22:204. Judicial 
selection improvement studied in New York, 27 :153-6. 

North Carolina—Judicial selection in, 21:150. 

Ohio—Analysis of Ohio vote on appointive judiciary, 
by Howard L. Barkdull, 22:197. Cleveland bar deals 
with two serious evils, 23:47. Judicial selection 
amendment in Ohio, 22:89. Campaign in Ohio, 
21:24. Voters deceived by assumed name, 22:182. 

sae 4 more unto the breach, by Edwin A. Falk, 24: 
102-4, 

Organization of probate courts and qualifications of 
probate judges, by Thomas E. Atkinson, 23 :93-8. 
Our heritage of impartial justice, by Henry T. Lum- 

mus, 22 :243-8, 
1 ies of bar plebiscite in Scranton, 
1 :228. 

Pontius Pilate and popular judgments, by John H. 
Wigmore, 25 :60. 

Popular election tempts judges to advertise, 26 :146. 

Popular election unpopular, 22 :89. 

Practical check on appointment of judges, 23 :28-30. 

Present status of judicial selection plans, with map 
(1938), 22:120-28. 

Problem of the arbitrary judge, 22 :194. 

Procedure alternative to impeachment—Sumners bill, 
21:59. 

Proposed power to veto judicial nominations, 21:15. 

Recent data concerning judicial selection, 22:99. 

Removal of judges, President Taft on, 22:143. 

Retirement of judges, Judge Merrill E. Otis condemns 
pending bill, 22:191. 

Retirement pensions for judges, by Glenn R. Winters, 
27 :105-12. 

Scope of judicial tenure plan amplified, 26:11. 

Senator Burton’s confession, 26 :68. 

Some light on judges’ salaries in England, 23 :282. 

South Carolina—Judges’ pensions in, 22 :232. 

Supreme court upholds bar plebiscite, 23 :203. 

Survey of recent progress is stimulating, 26 :38. 

Texas bar judicial selection plan, 21:149. 

Unrestricted appointments to bench, 22 :140. 

Use of pro tem judges to clear dockets, 21:27. 

Utah—Selection reform blocked, 23:39. 


6. COURT ORGANIZATION 


Unification 


Book review, Pound, Organization of courts, 23 :172. 

California—Approaching court organization problem, 
22:45. 

Court integration through voluntary leadership, by John 
J. Parker, 25 :38. 

Editorial, separate equity courts, 27 :132. 

Efficient court structure is chief present need, by Paul 
D. Barns, 22 :251-4. 

Indiana—Bill drafted to coordinate judiciary, 22 :196. 
Judicature bill killed, 22 :268. 

Integration of state judiciary recommended, 23 :233. 

— power to unify court system, 22 :137. 

rm court organization from department store, by 

John B. Winslow, 26 :158. 

-Maryland—Study model court system, 25 :171. 


Washington—Judicial pensions provided, 21:13. Judi- 
cial selection plan, 21:59. 

Minnesota—Proposed judiciary article, 26:49. Plans 
thoroughly modern court system, 26:133-5. Text of 


proposed article, 26 :135-7. 

Missouri—Plan for unifying appellate courts, 22 :239. 
Judicial conference created, 27:57-8. Constitutional 
convention studies judiciary, 27:100. 


New Jersey—Bar’s bid for leadership, 22:275. Oppor- 
— to improve Jersey justice, 26:45. Judicial 
article in proposed constitution, 26 :45-50. 


Ohio—Unified court plan, 21 :204. 

Outline for single court with jurisdiction extended to 
so-called administrative law, by Arthur F. Kingdon, 
24 :11-17. 

Pattern of unified court emerges, 23 :212. 

Principles and outline of a modern unified court or- 
ganization, by Roscoe Pound, 23 :225-33. 

Trend toward judicial integration, 22 :249. 
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Business Management 


Administrative office for state courts, by Henry P. 
Chandler, 26 :7-10. 

Can courts perfect administrative function? 25:69. 

Demand for business methods in courts, by Carroll T. 
Bond, 25:57. 

— court administration wins bar favor, 

Iowa—Constitution enjoins court supervision, 25 :284. 

Massachusetts—What Massachusetts courts need, 22 :43. 

Missouri—St. Louis court adopts business methods, 
21:73. Lawyers aided by efficient court clerk, 22:26. 
Further significant work by Sam Priest, 23 :36. 

Model judiciary article and comment thereon, 26:51. 

Pennsylvania—Supervision at work, 21:198-200, 

Precedent for statistical reporting, 22 :269. 

Receiverships, politics, judicial efficiency, 21:26. 

Administrative agency for Texas courts, by James P. 
Alexander, 27 :90-2. 

Why not grade courts on administrative talent? 21:91. 

Wisconsin governor on court management, 21 :62. 


Minor Courts 


Bar indifferent to greatest opportunity, by Henry 
Strozier, 21:45-8. 

Book review, Warren, Traffic Courts, 27:60. 

Brief account of discouraging situation, 22 :134. 

Connecticut’s “jungle of confusion,” 24 :136. 

—— may proceed, by Charles B. Stephens, 27: 

7-8. 

Dist. of Columbia—Notable success in small claims 
court, 24:63. 

ro magistrates court act, by James J. Robinson, 
23 :82. 

Justice in minor courts appraised by expert, by Henry 
T. Lummus, 22 :38-40. 

Maryland—Constructive survey of Baltimore people’s 
court, 22:131. Outstanding reform of lower courts, 
23 ry Fate of Baltimore court depends on voters, 
24 :62. 

Missouri—Kansas City justice court reform urged, 
24 :63. 

—_ for traffic court study, by Arthur T. Vanderbilt, 
23 2144-8. 

North Carolina—Magistrates escape control, 23:83. 
Substitute for justices, 23 :85. 

Ohio plan for responsible minor tribunals, 23 :86. 

Poor man’s court of justice, by Lloyd Kennedy, 23 :221. 

Small affairs of small people, by Newton D. Baker, 
25 :59. 

Success in small claims practice, 22 :101. 

Trial justice system of Virginia, by Arthur F. Kingdon, 
23 :216-21. 

Virginia justices’ association praised, 24:96. 

Washington—Conciliation court established, 21:188, In- 
formal procedure succeeds, 22:133. Small claims 
court remarkably successful, 23 :155. 

Wisconsin—Technic of conciliation developed in Mil- 
waukee, 22:155. 

Would take profit making out of justice, 25 :148. 
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Federal Courts 
(In chronological order) 


Administrative function in federal courts, 21:5. 

Critical study of U. S. trial courts, 21:115. 

Administrative plan for federal judiciary, 21:142. 

For business management of federal courts, 21:195-7. 

Administration is chief need of federal courts, 22:57. 

Plausible idea for Ashurst bill advanced, 22 :62. 

Senior judges plan to integrate federal system, 22 :160. 

Ashurst bill can conserve judicial independence, 22 :187. 

Integration of federal judiciary now probable, 22 :189. 

Cummings summarizes needs of federal judiciary, 
22 :190. 

Schools of jurisprudence in federal system, by John J. 
Parker, 23:5-10. ; 

Bright prospects for federal judicature, 23:51. 

Progress in federal judicial administration, 23 :60. 

Business of the U. S. districts courts, by Merrill E. 
Otis, 23 :148-52. 

Federal judicial system nears end of reform program, 
24 :107-10. 

Federal judicial reform program marches on, 24 :187-8. 

Justice is dependent upon administrative methods, 26: 

128. 


Miscellaneous 


Efficiency of higher courts in Connecticut, by Arthur 
T. Vanderbilt, 21 :201-4. 

Forsaken laboratories of judicial science, by Leonard J. 
Emmerglick, 27 :140-2. 

Give scope to judicial specialization, 21:11. 

Legalizing industrial self-rule, by Benjamin A. Javits, 
21:25. 

Maryland—A great governor and a great court, 25 :177. 

Massachusetts—Reform of district courts, 23 :239. 

Mexico—Summary of courts in city of Mexico, by 
Jorge Luna y Parra, 27:71. 

Michigan statute recognizes need for three judge trial 
court, 24:76-80. Detroit’s unified criminal court 
makes history, 23:24. 

Nationwide progress in judicial administration, 27: 
17-20. 

New rules are inadequate, by Arthur F. Kingdon, 
23 :133-42. 

New York—Criminal cases tried to bench of three 
judges, by William R. Bayes, 24:182. Defeat of 
judiciary article may afford greater progress, 22 :204. 

North Carolina—5,000 judges in one state, 21 :229. 

Organization of probate courts and qualifications of 
judges, by Thomas E. Atkinson, 23 :93-8. 

Pennsylvania—A municipal court that went wrong, 
21-24. 

Practical way to administer justice, by Leon Green, 
25 :70-76. 

Principle of three judge trial court favored, 22 :240. 

Public opinion and reform, 21 :213-7. 

Quebec—Judicial system of, by E. Fabre Surveyer, 
27 :21-5. 

Support given idea of three-judge trial bench, 22:167. 

Use of pro tem judges to clear dockets, 21 :27. 

What the legislature owes the judiciary, 21:116-125, 

When is a court’s work current? 21 :205. 


7. CIVIL PROCEDURE 


Arizona’s new rules effect conformity, by Edson R. 
Sunderland, 23 :215. 

Book review—Scott, Photographic Evidence, by Albert 
S. Osborn, 26 :123. 


Client wants reason for defeat, 22:45. 

Colorado—Bar moves under new rules act, 23:19. Pro- 
duces new civil code, 24:143. New civil code drafted, 
24 :135. 
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Fact finding by special verdict, by Laurance M. Hyde, 
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Georgia—New rules effective in Atlanta, 27-112. 
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Making the record, 27 :134-9. 
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27 :17-20. 
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aA a inadequate, by Arthur F. Kingdon, 23: 
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New use for rule-making power, 27 :117. 

New York—Delay much reduced, 22 :206. 


8 CRIMINAL 


Arizona’s code of criminal procedure, 23 :175. 

Bar opportunity in criminal law, 22:91. 

Book reviews-—Correction of Youthful Offenders (sym- 

sium), 27:28, Glueck, Juvenile Delinquents Grown 
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Code of ethics and principles for the prosecution and 
defense of criminal cases, 26 :167-9. 
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Criminal courts bar should be organized, 26 :165. 

Constitutional protection of guilt, by Claire B. Bird, 
25 :18-20. 

Constitutional protection of innocence, by David D. 
Watkins, 26 :27-30, 

Constitutional protection against self-incrimination, by 
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Gordon Dean, 24:81. Proposed federal rules of crim- 
inal procedure, by James J. Robinson, 27 :38-48. Pro- 
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North Dakota code revision bill enacted, 23:20. 
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to perfect Cleveland court procedure, 23:14. 

Old principles and new ideas concerning probate court 
procedure, by Thomas E. Atkinson, 23 :137-42. 

Plan to rid evidence rules of their fleas, 22 :136. 
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